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WILBUR VS. OSAGE OIL AND REFINING COMPANY I 

\ ! 
I 


Supreme Court of the District of Columbia 


The United States of America ex relatione 
Osage Oil and Refining Company, a Corpo¬ 
ration, plaintiff 


At Law Nb. 77842 


vs. 


Ray Lyman Wilbur, Secretary of the Inte- 

rior, defendant 

i 


United States of America, 

District of Columbia ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

j 

1 Petition for mandamus 

Filed March 8, 1930 j 


In the Supreme Court of the District of Columbia, holding 

a law court 


I 

I 


The United States of America ex relatione 
Osage Oil and Refining Company, a Corpo¬ 
ration, plaintiff 

vs. 

Ray Lyman Wilbur, Secretary of the Inte- 

rior, defendant 


At Law No!. 

i 


77842 


Your petitioner respectfully represents: 

1. That it is a corporation, incorporated under the laws; of the 

State of-, to acquire oil and gas leases, drill for oil and gas, 

sell, assign, and transfer oil and gas leases or interests therein and 
to conduct all operations incident to the acquisition, development, 
operation, and disposition of oil and gas mining leases in the [United 
States. 

2. That the defendant or respondent, Ray Lyman Wilbrir, is a 
citizen of the United States temporarily residing in the District 
of Columbia, and is the Secretary of the Interior, an officer'of the 
Government of the United States, and is sued as such. 

3. That by statutes in such case made and provided the j Osage 
Tribe of Indians, through its tribal council, and with the approval 
of the Secretary of the Interior, and under such rules and regulations 
as he may prescribe, was and is authorized to lease for oil and gas 
mining purposes its land on the Osage Reservation now known as 
Osage County, in the State of Oklahoma, and in and by rules and 

regulations duly prescribed it was and is provided that leases 
2 of such lands shall be under uniform provisions as to rates 
of royalty, drilling operations, assignments of leases, notices 
to lessees, and other incidents to oil and gas development, arid that 
said leases shall be let at public auction to the highest bidder for 
•cash. After the making of said leases all administration thereof 

i 

i • 

i 

i 

i 
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was and is by law committed to the Secretarw of the Interior and 
under authority from him to his subordinates the Commissioner of 
Indian Affairs, the Superintendent of the Osage Reservation, and 
oil and gas inspectors on the Osage Reservation, the Osage Tribe 
of Indians having no voice or authority after the due execution 
of leases save the right, never exercised, of demanding payment of 
any oil produced in their pro rata proportion under any lease of 
the actual oil brought to the surface instead of payment of the 
royalty value thereof in money. 

4. Your petitioner duly purchased and acquired at sales of Osage 
oil and gas leases as the highest bidder from 1917 to 1920 approxi¬ 
mately forty-five leases and drilled thereon some twenty-five oil and 
gas wells at" a cost to it of more than a half million dollars, realizing 
therefrom after cost of operation only about fifty thousand dollars. 
Among the leases so purchased and acquired by it was a lease of the 
southwest quarter of-section 28, township 24 north, range 8 east, in 
the Osage Reservation, for which it paid a bonus as the highest 
bidder of $3,000 and which lease to it was duly approved by the 
Secretary of the Interior on August 27, 1918, and on which it there¬ 
after drilled a well producing oil and gas in paying quantities to a 
total depth of 2,7S7 feet at a cost to it in excess of $75,000, the high 
cost being due to the fact that after first encountering a heavy gas 
pressure and thereafter cavy formation that caused the casing to 
collapse in the well resulting in a fishing job for same that required 
twelve months within which to recover the casing a well finally being 
brought in by petitioner at 2,787 feet, producing approximately forty 
barrels of oil per day. 

3 5. The lease herein described to your petitioner provided, 

as did all other oil and gas leases on the Osage Reservation, 
that the lessor, the Osage Tribe, does hereby, in consideration of the 
bonus paid and of the royalties, covenants, stipulations, and condi¬ 
tions contained, “ demise, grant, lease, and let unto the lessee, for 
five years from the date of approval hereof, and as long thereafter 
as oil is found in paying quantities, all the oil deposits in or under 
(the lands described) with the exclusive right to extract, pipe, store, 
and remove oil,” certain fixed royalty proportions thereof to be paid! 
to the Osage superintendent. The lease further provided: 

“All buildings and permanent improvements, including casings of 
all producing wells drilled three years or more prior to the expira¬ 
tion of the lease, shall remain a part of said land and become the 
property of the surface owner at expiration of the lease, excepting 
tools, tanks, boiler houses, pipe lines, pumping and drilling outfits, 
derricks, engines, machinery, and the casings of all dry or nonpaying 
wells. The casings of wells drilled less than three years prior to 
and producing oil on the expiration of the lease shall remain the 
property of the oil lessee. 

******* 

“ 10. Whenever oil and gas are found in separate sands, and the oil 
lessee desires to drill through the gas sand for the oil, he may do so 
provided the method of protecting the gas sand shall be approved 
by the Inspector.” 
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“ 14. The oil lessee may at any time, by paying to the superintend¬ 
ent all amounts then due, including rentals in lieu of development 
as provided in paragraph numbered three hereof, and the further 
sum of one dollar, surrender all or any quarter section or fractional 
part of quarter section where the lease does not cover the full 

4 quarter section, and have the lease cancelled as to tl^e lands 
surrendered and be relieved from all further obligations and 

liabilities thereunder as to the part surrendered: Provided, That if 
this lease has been recorded lessee shall execute a release and record 
the same in the proper office. 

* * * * * * | * 

“ 16. This lease is subject to the regulations now or hereafter pre¬ 
scribed by the Secretary of the Interior , relative to such leases, all of 
which are made a part of this lease: Provided, That no regulations 
made after the approval of this lease shall operate to affect the term 
of lease, rate of royalty, rental, or acreage, unless agreed to Ipy both 
parties. 

“ IT. Violation of any of the terms or conditions of this lease or 
of the regulations pertaining thereto, shall subject the lease to cancel- 
lot ion by the Secretary of the Interior , or the lessee to a fine of not 
exceeding five hundred dollars per day for each and every day the 
terms of the lease or of the regulations are violated, or the orders of 
the superintendent in reference thereto are not complied with, or to 
both such fine and cancellation, in the discretion of the Secretary of 
the Interior: Provided, That the lessee shall be entitled to notice and 
hearing with respect to the terms of the lease or of the regulations 
violated, which hearing shall be held by the superintendent! whose 
findings shall be conclusive unless an appeal be taken to the Secre¬ 
tary of the Interior within 30 days after notice of the superinten¬ 
dent’s decision, and the decision of the Secretary of the Interior upon 
appeal shall be conclusive. 

* * * 4« * * i * 

“ 19. Assignment of this lease or any interest therein may be made 
with the approval of the Secretary of the Interior and not otherwise.” 

Petitioner at no time surrendered or desired to surrender the lease 
herein described nor was it at any time requested or Notified 

5 to surrender same, but as hereinafter set forth was ^evicted 
unlawfully by approval of a void sheriff's assignment! to one 

Mamie Axelrod and the placing of her in possession and her recog¬ 
nition as the lawful owner of the lease by defendant and his super¬ 
intendent and officials on the Osage Reservation. 

6. By the rules and regulations duly promulgated by the Secretary 
of the Interior it was provided, so far as here material: 

“ 26. Lessee shall comply with all orders or instructions issued by 
the superintendent or inspector within the time specified, and shall 
allow the lessor and his agents, or any authorized representative of 
the Secretary of the Interior, to enter, from time to time, upon and 
into all parts of the leased premises for the purpose of inspection. 

4c * 4c 4c 4c 4= ' 4c 

i 

“ ASSIGNMENTS 

j 

“ 28. Approved leases or any interest therein may be sublet^ trans¬ 
ferred, or assigned with the consent and approval of the Secretary of 
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the Interior, and not otherwise. Subleases, transfers, or assignments, 
when so approved, shall be subject to the terms and conditions of the 
original leases and the regulations under which such leases were 
approved, as well as to such additional requirements as the Secretary 
of the Interior may prescribe. The sublessee, transferee, or assignee 
shall furnish with his sublease, transfer, or assignment a satisfactory 
bond as hereinbefore prescribed in connection with leases. 

44 Any attempt to sublease, transfer, or assign an approved lease or 
any interest therein without the consent and approval of the Secre¬ 
tary of the Interior shall be absolutely void and shall subject the 
original lease to cancellation, in the direction of such Secretarv. 

******* 

44 30. Wherever notice is provided for in these regulations, unless 
otherwise specifically stated, it shall be sufficient if notice has 

6 been mailed to the last-known place of address of the party, 
and time shall be<rin to run from the dav next ensuing after 

the mailing or from the date of delivery of personal notice; but 
where the party is outside the State of Oklahoma, the superintendent 
may, in his discretion, increase the time allowed. 

44 operations 

44 31. No operations shall be permitted upon any tract of land until 
a lease covering such tract shall have been approved by the Secretary 
of the Interior, oij such operations specifically authorized by him. 

* * V * * * * 

44 33. Before commencing operations on lands embraced in any 
approved oil or gas mining lease the mineral lessee shall pay, tender, 
or deposit the proper well-location fee as provided in the lease and 
these regulations, after which such lessee shall be entitled to enter 
upon the lands covered by the lease for mining purposes. Before 
commencing operations on any subsequent 'well on such quarter sec- s 
tion the mining lessee shall pay, tender, or deposit the proper location 
fee therefor. 

******* 

44 POWERS AND DUTIES OF INSPECTORS 

44 It shall be the duty of the inspector— 

44 40. To visit from time to time leased lands where oil and gas 
mining operations are being conducted, and to inspect and supervise 
such operations with a view to preventing waste of oil and gas, 
damage to oil, gas, or water-bearing formations, or to coal measures 
or other mineral-bearing deposits, or injury to property or life, in 
accordance with the provisions of these regulations. 

44 41. To make reports to the superintendent and to the Bureau of 
Mines as to the general conditions of the leases, property, and the 
manner in which operations are being conducted and his orders 
complied with. 

7 “42. To consult and advise with the superintendent as to 
the condition of the leased lands, and to submit information 

and recommendations from time to time for safeguarding and pro¬ 
tecting the property of the lessor and securing compliance with the 
provisions of these regulations. J 


5 


WILBUR VS. OSAGE OIL AND REFINING COMPANY ! 

i 

“ 43. To give such orders or notices as may be necessary to secure 
compliance with the regulations and to issue all necessary; instruc¬ 
tions or orders to lessees to stop or modify such methods or practices 
as he may csonsider contrary to the provisions of such regulations. 

* 4c * 4= 4: * j * 

“ 53. The inspector shall be the sole judge of whether his orders 
have been fully complied with and carried out. 

“ 54. Five days prior to the commencement of drilling operations 
lessee shall submit, on forms to be furnished by the superintendent, 
a report in duplicate showing the location of the proposed wells. 

* 4< * * * SjC * 

“ 67. Lessee shall prevent oil or gas, or both, from escaping from 
any well into the open air, and not permit any oil or gas well to go 
wild or to burn wastefully. 

4= * * * * 4c J 4C 

“ 71. Lessee shall notify the superintendent a reasonable! time in 
advance of starting work of intention to redrill, deepen, plug, or 
abandon a well; and whenever the superintendent or inspector has 
given notice that extra precautions are necessary in the plugging of 
wells in a particular territory lessee shall give at least thfee days’ 
advance notice of such intended plugging. 

“ 72. Lessee shall not abandon any well for the purpose of drilling 
deeper for oil or gas unless the producing stratum is properly pro¬ 
tected, and shall not abandon any well producing oil or g^s except 
with the approval of the superintendent or where it can be demon¬ 
strated that the further operation of such well is commercially 
unprofitable. 

“ 73. Lessee shall plug and fill ail dry or abandoned wel^s on the 
leased lands in the manner required, and where any sijich well 
penetrates an oil or gas bearing formation it shall |be thor- 
8 oughly cleaned to the bottom of the hole before being; plugged 
or filled. | 

* 4c 4c 4« 4c 4e j 4e 

j 

“77. Lessee shall make a full and complete report to the!superin¬ 
tendent of all accidents or fires occuring on the leased premises. 

“79. * * * That no oil shall be run to any purchaser pr deliv¬ 

ered to the pipe line or other carrier for shipment, or otherwise con¬ 
veyed or removed from the leased premises, until a division: order is 
executed, filed, and approved by the superintendent, showing that the 
lessee has a regularly approved lease in effect, and the cqnditions 
under which the oil may be run. 

“83. Failure to comply with any provision of the lease or of these 
regulations shall subject the lease to cancellation by the Secretary of 
the Interior or the lessee to a fine of not more than $500 per day for 
each and every day the terms of the lease or of the regulations are 
violated, or the orders of the superintendent pertaining thereto or 
not complied with, or to both such fine and cancellation, iri the dis¬ 
cretion of the Secretary of the Interior: Provided, That the lessee 
shall be entitled to notice and hearing with respect to the terms of 
the lease or of the regulations violated, which hearing shall be held 
by the superintendent, whose finding shall be conclusive qnless an 
appeal be taken to the Secretary of the Interior within 30 days after 


j 

i 
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notice of the superintendent’s decision, and the decision of the Sec¬ 
retary of the Interior upon appeal shall be conclusive: Provided 
further. That fines will be imposed by the superintendent without 
right of appeal for violation of certain paragraphs of the regula¬ 
tions, as follows: 

“Fines for non-compliance with terms of lease or regulations: 

“A. For failure to file preliminary report required by paragraph 
54, $5.00 a day for first violation and $10.00 a day for each violation 
thereafter. 

9 “ B. For failure to file completion report, as required by 
paragraph 55, $5.00 a day for first violation and $10.00 a day 

for each violation thereafter. 

“ C. For failure to mark rigs or wells as required by paragraph 
57. $50 for each well. 

******* 

44 H. For failure to notify superintendent and secure authority 
before redrilling. deepening, plugging, or abandoning any well, 
$200, as required by paragraphs 71 and 81.” 

7. Petitioner states that the well drilled by petitioner after the 
Osage oil and gas inspector wrongfully refused to permit petitioner 
to complete same as an oil well in a shallower sand was finally com¬ 
pleted on May 4, 1921. at the depth hereinbefore mentioned with an 
initial production of 40 barrels of oil per day and thereafter was 
operated as a producer of oil in paying quantities by petitioner, who 
continued in possession of said lease thereafter until unlawfully 
evicted and ousted therefrom by defendant as hereinafter set forth. 
Petitioner states that needing money it borrowed a certain sum from 
the Inter-State Pipe Company and gave said company a mortgage 
on its lease and the! equipment thereon, including the casing in the 
well it had drilled. Thereafter the said Inter-State Pipe Company 
filed suit and instituted foreclosure proceedings against petitioner 
under said mortgage in the district court of Oklahoma for Osage 
County, but no valid service of process in said proceedings was made 
upon petitioner but nevertheless the said district court though with¬ 
out jurisdiction on July 8, 19*24. entered a void judgment against 
petitioner and by void decree in said cause ordered the sheriff of 
Osage County to sell the lease herein described of petitioner and all 
machinery, casing, tools, and equipment on said lease and under said 
void decree the said sheriff did sell same to one Mamie Axel- 

10 rod, of Oklahoma, and said sale thereafter was confirmed by 
said district court aforesaid on March 4, 1925, to said Mamie 

Axelrod and on the same day in open court petitioner noted an appeal 
to the Supreme Court of Oklahoma on the ground of want of juris¬ 
diction in said court, which said notation had the effect of an appeal 
from said proceedings of all which the Superintendent of the Osage 
Indian Agency and through him the Secretary of the Interior had 
notice and under the statutes in such case made and provided was 
chargeable with notice. Thereupon, the said sheriff under said void 
sale made a void assignment of the lease to petitioner to said Mamie 
Axelrod and the same was presented to the Secretary of the Interior 
for approval. After an investigation by the Secretary of the Inte¬ 
rior conducted by him and without any notice or opportunity to 
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petitioner to be heard in said proceedings and without knowledge by 
petitioner of said investigation and in which proceedings there was 
directly involved the question whether the lease to petitioner had 
expired, had terminated or had been abandoned and was a valid 
lease capable of being sold or transferred from petitioner the Secre¬ 
tary of the Interior adjudged and determined that said lease had not 
expired or terminated but was in full force and effect and thereupon 
the Secretary of the Interior on to wit, March 10 , 1925, approved 
the void assignment of said lease made by the sheriff of Osage 
County as aforesaid to Mamie Axelrod and* directed that: there be 
noted and there was noted on the records of the Department of the 
Interior that the lessee of said lease was no longer petitioned but was 
said Mamie Axelrod. A true copy of the order of the Secretary of 
the Interior adjudging the validity of said lease and approving said 
assignment is attached hereto marked “ Petitioners Exhibit A ’ and 
is prayed to be read as a part hereof as though incorporated herein. 
Thereafter the said Mamie Axelrod, by the Superintendejnt of the 
Osage Agency, was given and permitted to have the exclusive pos¬ 
session of said lease, the equipment, well casing, dnd para- 
11 phernalia thereon, including the aforesaid producing well 
drilled by petitioner, a division order was approved by the 
Superintendent of the Osage Agency permitting said Mami^ Axelrod 
to run the oil produced from said lease and a location by her for the 
drilling of a new well was approved under the rules and regulations 
and petitioner thereafter was denied by the Secretary of the Interior 
any and all rights in said lease and still is denied any and jail rights 
in said lease as will hereinafter appear and at no time since has been 
recognized by the Secretary of the Interior as the lawful I owner of 
said lease with all the rights and privileges thereunto appertaining, 
though later adjudged by him to have good record title to same as 
shown hereinafter. 

8. Petitioner states that said Mamie Axelrod, after beihg let into 
possession of said lease by the Secretary of the Interior and his 
subordinates, the superintendent of the Osage Agency aid the oil 
inspector, formal notice was served on her to develop the lease and 
she cleaned out the aforesale well and proceeded to produce oil in 
paying quantities soon after the assignment was approved to her and 
division orders were approved by the Osage superintendent permit¬ 
ting her to and she did sell oil from the well drilled by petitioner, 
using for said production the casing in the well drilled by jpetitioner 
and petitioner’s tools, machinery, and other equipment ! connected 
with the well. A location for a new well subsequently wasj approved 
to said Mamie Axelrod by the Osage superintendent or thei Osage oil 
and gas inspector and was drilled by said Mamie Axelrod to a depth 
of about 680 feet and then abondoned after as will be hereinafter set 
forth the courts, State and Federal, held the foreclosure proceedings 
aforesaid of the district court of Osage County to be null! and void. 

9. Petitioner promptly prosecuted its appeal to the Supreme Court 
of Oklahoma from the judgment and decree of the district court of 
Osage County, Oklahoma, and after hearing said State supreme court 

on, to-wit, the-day of November, 1926, adjudged ahd decreed 

that the district court was without jurisdiction and that it^ judgment 
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and decree was null and void and that the sale and assignment by the 
sheriff under said judgment and decree was null and void, and, 

12 pursuant to a mandate from the Supreme Court of Oklahoma, 
the district court of Osage County vacated and set aside its 

aforesaid judgment, decree, and sheriff’s sale as null and void, of all 
which the superintendent of the Osage Agency had notice and knowl¬ 
edge. 'While said State court proceedings were pending on appeal 
the Continental Oil Company as lessee of an adjoining Osage lease in, 
to-wit, January or February 1926, brought in a well producing a 
thousand barrels or more of oil a day when first brought in and 
desiring to obtain the lease owned by your petitioner, but from which 
petitioner had been unlawfully dispossessed by the Secretary of the 
Interior and Mamie Axelrod as aforesaid, said Continental Oil 
Company immediately applied to the Osage Agency and was there 
informed that Mamie Axelrod had a good title to the lease herein 
described and that such was shown by the agency records. There¬ 
upon, the Continental Oil Company with great diligence entered into 
a contract on February 18, 1926, with Mamie Axelrod whereby said 
Continental Oil Company agreed to pay to Mamie Axelrod $50,000 in 
cash on approval of an assignment to it of a half interest in said lease, 
$50,000 in the first oil produced from the lease herein described and 
to drill a free or test well on the lease to the Wilcox (or deep) sand in 
consideration of the assignment of a half interest in said lease by 
Mamie Axelrod to the Continental Oil Company. Said assignment 
aforesaid was executed by Mamie Axelrod and acceptance of said 
assignment executed by the Continental Oil Company and presented 
to the Secretary of the Interior for approval. Petitioner upon learn¬ 
ing of said assignment protested by telegraph, alleging want of juris¬ 
diction in the trial court to the Commissioner of Indian Affairs and 
the Secretary of the Interior against approval of the Axelrod-Conti¬ 
nental Oil Company assignment, said telegram being delivered prior 
to approval, and under dates of April 10 and 15, 1926, set forth 

13 that Mamie Axelrod had bought under a void judgment and 
that the judgment and sale aforesaid had been appealed to the 

Supreme Court of Oklahoma and petitioner enclosed a copy of his 
brief setting forth the grounds on which the appellate tribunal later 
declared void the district court’s entire proceedings. True copies of 
said protests of April 10 and 15, 1926, are attached hereto, marked 
44 Petitioner’s Exhibits B and C,” and are prayed to be read as part 
hereof as though incorporated herein. The Secretary of the Interior, 
despite said protests, approved the aforesaid assignment from Mamie 
Axelrod to the Continental Oil Company, on March 30, 1926, despite 
the telegraphic protest, and in May, 1926, delivered said assignments 
duly approved to the Continental Oil Company. Thereafter, said 
Axelrod lease was operated for Mamie Axelrod by the superintendent 
of the Continental Oil Company on the adjoining lease and oil in 
paying quantities produced therefrom and drilling operations con¬ 
ducted by them on said lease with approval and knowledge of the 
superintendent of the Osage Agency until some date in the spring of 
1927, to petitioner unknown, but known to the oil inspector and 
superintendent of the Osage Agency. 

10. Mamie Axelrod refused after the Supreme Court of Oklahoma 
sent down its mandate and the district court of Osage County va¬ 
cated the judgment entered and the sale to her to surrender possession 
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of the lease and she and the superintendent of the Continental Oil 
Company were permitted to continue in possession and operation 
thereof by the superintendent of the Osage Agency and the! Osage oil 
inspector and the lease was continued on the records of the agency 
and of the Department of the Interior as being a valid lease in the 
names of Mamie Axelrod and her assignee, the Continental' Oil Com¬ 
pany. Thereupon, petitioner filed suit in the District CoiUrt of the 
United States for the Northern District of Oklahoma against Mamie 
Axelrod and the Continental Oil Company, her assignee, to quiet 
title in plaintiff to said lease. Mamie Axlerod answered and 

14 filed a cross bill claiming title to the lease and the Continental 
Oil Company answered and filed a cross bill, said hitter cross 

bill praying title to the lease be quieted in Mamie Axelrod and the 
Continental Oil Company each to a one-half interest therein and, by 
alternative prayer, that if the Axelrod title be cancelled that the 
Continental Oil Company be vested with a one-half interest in said 
lease through petitioner and that the $50,000 in cash whichi, on notice 
of petitioner’s appeal to the State court of Oklahoma, it Jiad depos¬ 
ited in escrow, but had not paid to Mamie Axelrod, be j^aid to the 
clerk of the court or to a receiver, and that in the meantime the 
Continental Oil Company might enter on and operate! the lease. 
Petitioner assented to this alternative relief, prayed by the Continen¬ 
tal Oil Company, namelv, that it be given a half interest in the lease 
on the same terms as in the Axelrod contract. The cause came on for 
final hearing with all parties in interest represented, whereupon the 
United States District Court for the Northern District of Oklahoma 
entered a final decree on the 29th day of April, 1927, jadverse to 
Mamie Axelrod on the ground the judgment and the sale to her was 
null and void, finding that petitioner u is the owner of a valid, legal, 
and subsisting oil lease ” to the described premises and that the 
Continental Oil Company (which had sought at the trial to obtain 
the lease assignment for only $25,000 having drained the lease in the 
interim between its answer and cross bill filed and the da|:e of trial) 
be compelled to accept an assignment of a half interest ijn the lease 
from petitioner on the same terms as provided by its contract with 
Mamie Axelrod and decreed accordingly. Said decree Ordered the 
Continental Oil Company to operate and develop the lea$e, but pro¬ 
vided that if it appealed and refused to accept an assignment of a 
half interest tendered by petitioner, that petitioner, who was only 
constructively in possession by virtue of the court's decree land had no 
title on the Interior Department's records and was not rec- 

15 ognized as owner thereof bv the Secretarv of the Interior or 
the Osage superintendent, should operate the lease on behalf 

of the Continental Oil Company. A true copy of said decree is 
attached hereto marked Plaintiff's Exhibit D ” and is prayed to be 
read as a part hereof as though incorporated herein. 

11. Mamie Axelrod and the Continental Oil Company each took 
separate appeals from the decree to the United States Circuit Court 
of Appeals. Knowledge and notice of all judicial proceedings re¬ 
garding the lease existed on the part of the Superintendent of the 
Osage Agency, who had furnished at the trial in the District Court 
of the United States its records showing the record title j to the lease 
to be in Mamie Axelrod and the Continental Oil Company and whose 
chief of the oil and gas division of the Osage Agency had testified 
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at said trial in an endeavor to defeat the claims of petitioner to 
ownership of the lease. Some time thereafter Mamie Axelrod and 
the Continental Oil Company withdrew from the lease, but no notice 
thereof was given by the Osage superintendent or any one for him 
or by the Secretary of the Interior to petitioner nor were their 
records corrected to show ownership of the lease in petitioner, but 
record ownership pending final termination of the controversy was 
continued by them in Mamie Axelrod and the Continental Oil Com¬ 
pany. No demand was made on petitioner to resume possession or 
operation of the lease nor was suggestion made that petitioner would 
be permitted to enter into possession and resume operations, nor 
was demand made on Mamie Axelrod or the Continental Oil Com¬ 
pany that they or either of them care for the lease pending appeal, 
but, on the contrary, the superintendent of petitioner, who was in 
charge of the lease for petitioner, had drilled the well on the lease 
and was operating same when petitioner was unlawfully ousted by 
approval of the Axelrod assignment as aforesaid and possession 
given said Mamie Axelrod was informed when he asked possession 
of the lease after the United States court judgment and decree 

16 in favor of petitioner, that petitioner would not be permitted 
to take possession pending the outcome of appeals from said 

court judgment and decree aforesaid. A true copy of an affidavit 
by said superintendent of petitioner filed with the Secretary of the 
Interior is attached hereto and made part hereof as though incor¬ 
porated herein marked. Exhibit E. No supersedeas bond was given 
bv either of the aforesaid appellants. 

On the appeal the Eighth Circuit Court of Appeals (29 Federal, 
2d 712) affirmed the decree below on November 8,192S. The Circuit 
Court of Appeals by its own decree in the cause provided: 

“ The court finds, therefore, as a question of fact that certain agree¬ 
ments and understandings existed between the Osage Company and 
the Continental Company, and decrees that by virtue thereof and 
the pleadings the latter should be compelled to accept an assignment 
of a one half interest in the Osage Company 7 s lease similar to the 
assignment made by Mamie Axelrod when she was supposed to own 
the same, 77 and directed the Continental Oil Company to accept an 
assignment of a one half interest in said lease from petitioner and to 
endeavor to obtain approval of said assignment by the Secretary of 
the Interior, petitioner to assist the Continental Oil Company in 
securing said approval, which petitioner has done, but which as¬ 
signment as will be seen hereafter the Continental Oil Company 
while filing same for approval in bad faith sought to have disap¬ 
proved by the Secretary of the Interior and enforcement of law as 
laid down by the highest courts denied. 

The mandate of the Circuit Court of Appeals came down in due 
course and was entered in the District Court of the United States 
for the Northern District of Oklahoma on the 16th day of January, 
1929. 

12. On the twenty-second day of December, 1928, after the Circuit 
Court of Appeals had entered its opinion, judgment, and decree, 
and had affirmed the decree below holding petitioner had a 

17 valid and subsisting lease and with knowledge and notice of 
said Circuit Court of Appeals action, the superintendent of the 

Osage Agency sent a notice to Mamie Axelrod and the Continental 
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Oil Company stating that the oil lease, on the premises herein de- 
scibed, had terminated or expired on October 31, 1928 “ by reason of 
the cessation of operating such lease and the failure to produce oil 
in paying quantities after April, 1927.” A true copy of sjiid notice 
is attached hereto marked “ Petitioner’s Exhibit F ” and is prayed 
to be read as part hereof as though incorporated herein. No notice 
was sent to petitioner whose last place of address was known to said 
Osage superintendent. 

Thereafter the Continental Oil Company in response to sjaid notice 

of December 22, 1928, informed the Superintendent of the Osage 

Agency that he intended to apply to the District Court of the United 

States for the Northern District of Oklahoma to modify Ithe terms 

%/ 

of its decree and desired an extension of the date of the lease, where¬ 
upon said Osage superintendent on January 10, 1929, granted said 
extension in writing as follows: 

“ I have advanced the date of expiration of the lease to January 21, 
1929, and I trust you will be in position to advise me just what pro¬ 
cedure you desire to follow at that time." 

No notice was given however of any kind to petitioner. No further 
word being received from the Continental Oil Company^ an entry 
was made on the records of the Osage Agencv that the! lease had 
expired October 31, 1928, and had been included in the ljst of can¬ 
celled leases. j 

13. On January 16, 1929, the mandate of the Circuit] Court of 
Appeals on the aforesaid appeal by Mamie Axelrod anj the Con¬ 
tinental Oil Company came down in due course and was spread upon 
the records of the United States Court for the Northern District of 
Oklahoma. The Circuit Court of Appeals is the court of j last resort 
in regular course under the statutes in such case!made and 
18 provided and the litigation as to the validity of thO judgment 
against petitioner and the foreclosure sale of its lekse having 
been finally judicially terminated in its favor, petitioner immediately 
filed its application with the Department of the Interior! to correct 
the records so as to vacate the Axelrod and Continental assignments, 
to show petitioner to have an oil lease on the herein described prem¬ 
ises in good standing, to be let into possession, for a division order 
permitting running of oil from the lease, for permission, to deepen 
the well on the lease, for approval of location for drilling a new 
well, for an order removing Mamie Axelrod and her tools,! machinery 
and equipment which were on the lease and for approval of an as¬ 
signment which petitioner submitted of an undivided one-fhalf inter¬ 
est in the lease to the Continental Oil Company. After separate 
hearings before the Commissioner of Indian Affairs and! the Secre¬ 
tary of the Interior in which the Continental Oil Company appeared, 
its attorneys stated avS unofficial observers but made statements 
opposing favorable action by the Department of the Interior and 
set forth the notice they had received of expiration of the lease from 
the Superintendent of the Osage Agency, the Secretary of the In¬ 
terior after a delay of several months made an order oh April 20, 
1929, directing that the records of the Department of the Interior be 
corrected so as to rescind the approvals of the Axelrod assignment 
and the assignment by her to the Continental Oil Company ot a half 
interest in the lease and that the records of the Interior department 
and of the Osage Agency be changed “ so as to show record title in 
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the lease to be in the Osage Oil & Refining Company.” A true copy 
of said order is attached hereto marked Petitioner’s Exhibit G and is 
prayed to be read as part hereof as though incorporated herein. 

Long prior to said ofder petitioner had made full settlement with 
the Inter-State Pipe Company of its claim and long prior had made 
payment and settlement with the Osage Agency of all claims 

19 of ~ any sort made by it against petitioner and petitioner’s 
lease was in good standing save and except the erroneous 

entries as to ownership on the Department’s records and the alleged 
claim of expiration or termination of its lease here in special con¬ 
troversy for failure to be producing oil in paying quantities in 
October, 1928. 

The Secretary of the Interior at this time took no action on the 
application for a division order, or for a location for a new well or 
for approval of an assignment from petitioner to the Continental Oil 
Company, and said Continental Oil Company had refused to submit 
an acceptance of the assignment made by petitioner, though admit¬ 
ting same to be in proper form at the hearing aforesaid before the 
Commissioner of Indian Affairs. 

14. Meanwhile, on February 2,1929, the Continental Oil Company 
filed a motion in the United States District Court for the Northern 
District of Oklahoma setting forth that notice had been received by 
it from the Superintendent of the Osage Agency that the lease had 
terminated as of October 31, 1928, by reason of failure to produce 
oil therefrom after the month of April, 1927, when Mamie Axelrod 
and the Superintendent of the adjoining Continental Oil Company 
lease had removed from the lease herein described and had appealed 
without giving supersedeas bond and praying that the decree of 
April 29, 1927, be modified so as to relieve the Continental Oil Com¬ 
pany from obligation to purchase an interest in petitioner’s lease and 
so as to direct the clerk of the court to pay to the Continental Oil 
Company the $50,000 held by him. Response to said motion was 
made by petitioner, and on June 24, 1929, the United States District 
Court entered a decree modifying the terms of the aforesaid decree 
of April 29, 1927. Thereupon petitioner filed in the Circuit Court 
of Appeals a petition for a writ of prohibition to restrain the entry 
of said decree of modification of the original decree and a petition 

for a writ of mandamus requiring the United Sates District 

20 Judge for the Northern District of Oklahoma to direct the 
Continental Oil Company to execute an acceptance of an 

assignment of half interest in petitioner’s herein described lease 
which assignment petitioner had tendered and to seek approval of 
said assignment by the Secretary of the Interior, petitioner to assist 
said Continental Oil Company in seeking said approval. 

15. In response to the petition of petitioners for writs of prohibi¬ 
tion and mandamus as aforesaid the judge of the United States 
district court for the Northern district of Oklahoma and the Conti¬ 
nental Oil Company filed appropriate pleadings or answers to said 
petitions and in and by said answers or pleadings each specifically 
pleaded that neither of said writs should issue on the grounds that 
no supersedeas bond was given on the appeal from the original 
Federal decree of April 29, 1927, that no production of oil had been 
made on said lease since May, 1927, that it was the duty of petitioner 
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to have entered upon said lease, taken possession thereof and oper¬ 
ated the well and drilled thereon, that the Osage superintendent on 
December 22, 1928, had given notice to Mamie Axelrod and the Con¬ 
tinental Oil Company that such lease had terminated as of j October 
31, 1928, on account of failure to produce oil therefrom in paying 
quantities, that such lease was given for a term of five years from 
August 27, 1918, or as long thereafter as oil was found in paying 
quantities, and that by reason of cessation of operation and failure 
to produce oil in 1923 and also after April, 1927, that the lease had 
terminated according to its own terms and that same had been can¬ 
celed on the records of the Department of the Interior smd that 
there was no lease existing of which an assignment of an interest 
therein could be made to the Continental Oil Company. After 
hearing and argument the Circuit Court of Appeals for the Tenth 
Circuit, successor to the Eighth Circuit Court of Appeals which 
had rendered the original final judgment and decree^ on Sep- 

21 tember 14, 1929 (34 Fed. Rep., 2nd, 585), decided that each 
writ should be granted, that the court below must set aside 

and vacate its modification of the original decree and must issue a 
mandatory order requiring the Continental Oil Company \yithin 15 
days to execute an acceptance of the assignment tendered j by peti¬ 
tioner of a half interest in the lease herein described, and stated the 
Continental Oil Company should make thereafter an honest effort 
to secure approval thereof, and as to the contention that petitioner’s 
lease had expired or terminated in its opinion, all the material mat¬ 
ters pertinent to this controversy being before that tribunal, stated: 

“ Because of the interference by the Secretary of the Interior in 
recognizing and approving the assignments from the sheriff of 
Osage County to Mamie Axelrod and from Mamie Axelrod to the 
Continental Company, it is doubtful if the Osage Indian Tribe 
and the Secretary of the Interior are in a position to insist that the 
lease terminated by reason of the failure of the Osage Company to 
continue the production of oil therefrom in paying quantities (Trans¬ 
continental Oil Co. vs. Thomas, C. C. A. 5, 29 Fed. (2d) 733^ and we 
think it probable that, if proper assignments from the Os^ge Com¬ 
pany, duly accepted by the latter, are tendered to the Secretary of 
the Interior, he will recognize the lease as in force and effect and 
approve such assignments.” 

16. The United States District Court for the Northern District of 
Oklahoma, on the coming down of the opinion of the Circuit Court 
of Appeals aforesaid, vacated and set aside its modification of its 
original decree of April 29, 1927, and issued a mandatory order 
directing the Continental Oil Company to execute acceptance of 
assignments from petitioner conveying to the Continental Ian undi¬ 
vided half interest in the lease herein described and all other instru¬ 
ments in form required by the Secretary of the Interior and to sub¬ 
mit such assignments to the Secretary of the Interior within 

22 15 days and to report to the court the action taken! thereon, 
same to be without prejudice to the right of the Continental 

Oil Company to file an application for leave to file a supplemental 
bill. ^A true copy of said order is attached hereto marked “Peti¬ 
tioner’s Exhibit H ” and is prayed to be read as part hereof as though 
incorporated herein, the Continental already being under judicial 
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orders to make an honest effort to secure approval of said assign¬ 
ments and petitioner to assist in obtaining such approval, but the 
Continental insisted that by reason of events subsequent to the orig¬ 
inal decree of April 29, 1927, it should not be compelled to comply 
with its contract with Mamie Axelrod continued by the court in 
favor of petitioner, with which contract it has never complied. 

17. Petitioner states that after the date of the order directing 
correction of the records of the Department of the Interior so as to 
show petitioner to be the owner of the lease here in controversy the 
records at Washington were corrected to conform to said order, but 
that the superintendent of the Osage Agency did not so correct the 
records of his office though ordered so to do but has continued the 
lease as canceled on the records of his office and as not in force and 
effect as will appear from letters from said superintendent to 
petitioner hereinafter referred to. Petitioner states after receipt by 
it of a photostatic copy of the aforesaid decision of the Secretary of 
the Interior vacating approval of the Axelrod and Continental 
assignments and directing correction of the records so as to reinstate 
petitioner's lease and show it to have a good record title thereto 
petitioner by letter of April 20, 1929, informed the Superintendent 
of the Osage Agency of said decision and that it would take posses¬ 
sion of the lease immediately and start to putting the well on the lease 
to pumping oil, to which letter the said superintendent replied that 

the action of the department did not entitle petitioner to 
23 possession and that petitioner could not proceed with oil 

operations. A true copy of said superintendent's letter, dated 
April 29, 1929, is attached hereto marked 4 * Petitioner's Exhibit I ’’ 
and is prayed to be read as part hereof as though incorporated here¬ 
in. Petitioner states that it is advised that said action of the super¬ 
intendent was based as he is now informed on some letter from the 
Commissioner of Indian Affairs directing him as an administrative 
matter to report to the department with recommendations and 
stating that in view of the ousting of petitioner from the lease by the 
approval of assignments to Mamie Axelrod and to the Continental 
Oil Company the lease in petitioner might not be subject to cancela¬ 
tion but that it was desired in view of the extraordinary circum- 

9J 

stances connected with the lease that he report thereon. 

18. Petitioner states that on May 7, 1929, it made formal appli¬ 
cation to the Secretary of the Interior and the Commissioner of 
Indian Affairs having unavailingly applied to the Federal authorities 
on the Osage Agency for cancelation of the existing division order 
authorizing sale of oil on the lease by Mamie Axelrod and for ap¬ 
proval of a division order by the Osage superintendent authorizing 
petitioner to sell oil on the lease and for a location upon which to 
drill a well on the lease. A true copy of said application is attached 
hereto marked 44 Petitioner’s Exhibit, May 7, 1929,” and is prayed 
to be read as part hereof as though incorporated herein. Petitioner 
states that no action affirmative or negative was taken on said appli¬ 
cation but it was advised by the Department of the Interior that 
action would be withheld pending some supplementary legal pro¬ 
ceedings by the Continental Oil Company being the proceedings 
hereinbefore referred to and an investigation by the department of 
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the extraordinary conditions herein shown. On advice of counsel 
that as the record legal owner of the lease it was entitled to 

24 possession and to develop and operate the well on the lease it 
proceeded to assemble material on the lease, whereupon 1 it was 

informed by the superintendent that it would be forcibly prevented 
from entering upon and developing said lease, but on appeal; to the 
Secretary of the Interior said Osage superintendent was cjrdered 
not to interfere and petitioner was permitted to enter upcfn said 
lease and clean out and operate the well thereon, but without prej¬ 
udice to such action as the department might take thereafter. Re¬ 
fusal was made and has continued to the date of filing pf this, 
petition to approve a division order authorizing petitioner to run 
and sell oil from the lease or to make a new location thereon. A 
true copy of a letter dated May 20, 1929, from petitioner to the 
Superintendent of the Osage Agency relating to the legal proceed¬ 
ings hereinbefore referred to supplementary to the opinion] judg¬ 
ment, and decree of the Circuit Court of Appeals of November, 
1928, and the refusal to permit petitioner to have the right of 
ownership of the lease and of the superintendent’s reply thereto 
are attached hereto marked “ Petitioner’s Exhibit J and K,” re¬ 
spectively, and are prayed to be read as part hereof as though 
incorporated herein. 

19. Petitioner states that late in May, 1929, it entered into pos¬ 
session of the lease, built a new rig to replace the one burned down 
after Mamie Axelrod and the superintendent of the Continental 
Oil Company operating the Axelrod lease vacated the premises as 
petitioner is informed in May, 1929. without notice of anv kind to 
petitioner or permission given it to resume possession and afterf clean¬ 
ing out the well caused it to produce 4 to 5 barrels of oil per day 
and which production said well is now maintaining and which is- 
paying oil production, especially if other wells are permitted to 
be "drilled on said lease as is petitioner’s lawful right and produce 
only the same or approximately the same production. A true copy 

of a letter from petitioner to the Osage superintendent dated 

25 June 21, 1929, is attached hereto “ Petitioner’s Exhibit L 
and is prayed to be read as part hereof as though incorpo¬ 
rated herein. Petitioner states that shortly subsequent to said let¬ 
ter it again requested approval of a division order to run oil from, 
said lease and was again refused. 

20. Petitioner states that it attended a hearing held by the Super¬ 
intendent of the Osage Agency with respect to said lease and states 
that at said hearing no new matter was developed but said hearing - 
was devoted to matters relating to the condition of the lease prior 
to the date of approval of the sheriff’s assignment to Mamie Akelrod,. 
her possession and operations under said assignment and the litiga¬ 
tion hereinbefore referred to. Petitioner states that thereafter the 
Osage superintendent reported to the Secretary of the Interior that 
while the proceedings at the hearing were lengthy the hearing “ did 
not bring out any evidence other than that already submitted to 

the department.” j 

21. In July, 1929, hearing was held on the petitions for w]rits of" 
prohibition and mandamus hereinbefore referred to agaiqst the 
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judge of the United States District Court for the Northern District 
of Oklahoma, and the hearing indicated that the Circuit Court of 
Appeals would grant the writs of all which the Superintendent of 
the Osage Agency and the Secretary of the Interior was fully ad¬ 
vised by letter from petitioner and response made thereto by the 
Commissioner of Indian Affairs under date of July 17, 1929, that 
u When the Circuit Court of Appeals shall have rendered its decision 
and issued the writs which your letter indicates are to be issued, if 
it appears necessary that further hearings be held in the matter you 
will be afforded opportunity to present any further data or argu¬ 
ments that you may desire before action by the department.” 

22. Petitioner states that upon the handing down of the aforesaid 
opinion of September 14, 1929, of the Circuit Court of Appeals that 

writs of prohibition and mandamus would be issued petitioner 
26 submitted a certified copy of said opinion to thte Department 

of the Interior and under date of September 30. 1929, reques¬ 
ted approval of a division order for the sale of oil by petitioner from 
said lease and renewed request for location for a new well but 
petitioner's request was denied, petitioner was informed orally that 
inasmuch as application might be made to the Supreme Court of the 
United States for writ of certiorari within 90 days no action on 
petitioner’s request would be taken until such time elapsed and peti¬ 
tioner was further informed that the Continental Oil Company 
contemplated filing an application for leave to file a supplemental 
bill and that no action would be taken on petitioner’s application. 
A true copy of the letter of the Commissioner of Indian Affairs 
dated October 11, 1929. and of a letter from the Osage superinten¬ 
dent are attached hereto marked “ Petitioner's Exhibits M and N ” 
and are prayed to be read as part hereof as though incorporated 
herein. 

23. Petitioner sfates that thereafter upon the making of the afore¬ 
said mandatory order of October 11, 1929, by the United States Dis¬ 
trict Court for the Northern District of Oklahoma petitioner filed 
with the Secretary of the Interior a certified copy of said order, an 
assignment of a half interest in said lease to the Continental Oil 
Company in due and proper form as required by the rules and reg¬ 
ulations of the Department of the Interior and the Continental Oil 
Company under the compulsion of said order executed an acceptance 
of said assignment. Petitioner states that at the time of execution 
of said assignment and at this time the Osage Oil & Refining Com¬ 
pany, petitioner herein, is in good standing in the Department of 
the Interior, that it had then and has now fully performed all the 
obligations of its lease save as prevented from development of said 
lease by the Secretary of the Interior and his subordinates, that it 
has a paying production on said lease of from 4 to 5 barrels of 

oil per day, that it is ready, able, and willing to drill other 
57 wells upon said lease but is prevented therefrom by the Sec¬ 
retary of the Interior and his subordinates. Petitioner states 
that the Continental Oil Company is the owner and assignee of a 
number of oil and gas leases in the Department of the Interior, is a 
wealthy and prosperous oil company and in good standing in the 
Department of the Interior and there is no reason for refusal to 
approve assignments of oil leases to it where the lease assigned in 
whole or in part is valid and subsisting. A true copy of petitioner’s 
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request for approval of the assignment of a half interest in its lease 
is attached hereto marked “ Petitioner’s Exhibit O ” and is prayed 
to be read as part hereof as though incorporated herein. Petitioner 
states that after submission of said assignment it was informed at the 
Office of the Commissioner of Indian Affairs that no action wpuld be 
taken thereon pending the elapse of the period within whichj appli¬ 
cation might be made to the Supreme Court of the United j States 
by the Continental Oil Company for grant of the writ of certiorari. 

24. Petitioner states that the Continental Oil Company thereafter 
submitted its acceptance of the assignment of a half interest; in the 
lease of petitioner and in its letter of transmittal of same by its regu¬ 
lar attorney, Ray Fellows, who had taken part in all the judicial 
proceedings herein referred to and was answerable to said tribunals, 
stated that as the Federal court had directed it to execute and 
accept this assignment it 44 can not and does not take a position of 
appearing before your office (that of the Commissioner of Indian 
Affairs) and opposing the approval of the assignments ” ar(d that 
it 44 will abide bv whatever action vour office will take.” Petitioner 
states that thereafter local counsel for the Continental Oil Cojnpany 
in Washington in bad faith instead of seeking approval of said 
assignments in briefs submitted to the Commissioner of Indian 

Affairs opposed said approval on grounds of expiration 
2S of the lease and grounds all of which necessarily were 
involved and passed upon in the judicial proceedings herein 
referred to. Petitioner submitted briefs and endeavored to j secure 
approval of said assignment and of division orders to petitioner and 
a new well location. The Commissioner of Indian Affairs found 
petitioner and the Continental Oil Company to be in good standing 
in the Department of the Interior, recommended approval of said 
assignment, and directed that application for a division order and 
for a new well location be again taken up with the Superintendent 
of the Osage Agency after approval of the assignment. 

25. Petitioner states that thereafter the Continental Oil CoUipany 
through its local counsel appealed to the Secretary of the Interior 
and opposed approval of the assignment which the Continental Oil 
Company was under judicial or3er to present for approval, and 
after hearing the Secretary of the Interior arbitrarily and iff plain 
violation of law and of the judicial determination of the highest 
courts, State and Federal, having jurisdiction of the controversy, 
unlawfully held that petitioner’s lease had expired and terminated 
and for that sole reason and no other reason refused to approve the 
assignment and for that sole reason refused approval of a! divi¬ 
sion order permitting petitioner to run and sell oil from th$ lease 
and refused the application for a new location for a new we;ll and 
held petitioner's lease should stand of record as a canceled! lease. 
Petitioner states that such action is arbitrary and illegal, has been 
taken without notice given to petitioner to develop the lease or show 
cause why it should not be canceled if oil in paying quantities was 
not produced therefrom within a reasonable time and after denial 
to petitioner of an opportunity to develop said lease. Petitioner 
states that such action is a deprivation of petitioner’s right of 

property without due process of law, that said lease is! valu- 
29 able, is producing oil in paying quantities, namely, 4 to 5 
barrels of oil per day and will produce new and paying oil 
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wells if petitioner is permitted to drill thereon, that petitioner is 
able, ready, and willing at this time to deepen its present well and 
drill new "wells if permitted and that approval of the assignment 
herein mentioned to the Continental Oil Company is a valuable 
right to which it is by law entitled and of which it is being deprived 
by arbitrary’ action of the Secretary of the Interior without warrant 
in the statutes relating to the Osage Indian lands or in the estab¬ 
lished law of the land. 

Wherefore, inasmuch as the Honorable Ray Lyman Wilbur, Sec¬ 
retary of the Interior, has refused to recognize petitioner as the 
owner of a valid and subsisting oil and gas lease on the land described 
in paragraph 4 hereof and to show same on the records of his office, 
has refused to approve a division order permitting petitioner to run 
and sell oil produced on said lease, has refused to approve a location 
for a new or other wells to be drillled on said lease by petitioner or 
permit the well now thereon to be deepened by your petitioner and 
has refused to approve a valid and lawful assignment of a half inter¬ 
est in said lease from petitioner to the Continental Oil Company and 
as the law provides no other adequate remedy in the premises whereby 
your petitioner can secure said lease with all the lawful title, rights 
and interest therein to which it is entitled and whereof petitioner has 
been deprived by the arbitrary, unlawful, and unjust action and 
forfeiture of defendant, your petitioner prays: 

First. That a writ of mandamus may be issued and directed to the 
Honorable Ray Lyman Wilbur, Secretary of the Interior, command¬ 
ing him to vacate and set aside his determination that petitioner has 
not a good, valid and subsisting lease to the land described in para¬ 
graph 4 of this petition and to reinstate said lease with good title 
thereto on the records of his office. 

30 Second. To approve a division order permitting petitioner to 
run and sell oil from said lease. 

Third. To permit petitioner to deepen the existing well drilled by 
petitioner on said lease and to approve location or locations for new 
wells to be drillled by petitioner on said lease. 

Fourth. To approve the assignment from petitioner to the Conti¬ 
nental Oil Company of a half interest in said lease. 

Fifth. For such other and further relief and rights as to the Court 
may seem meet and proper and as the nature of your petitioner’s case 
may require. 

And as in duty bound, your petitioner will ever pray. 

Osage Oil and Refining Company, 

Petitioner. 

By Charles H. Merillat, 

Attorney in fact. 

C. H. Merillat, 

Attorney for Petitioner. 

District of Columbia, ss: 

Before the subscriber, a notary public in and for the District of 
Columbia, on the 8 day of March, A. D. 1930, personally appeared 
Charles H. Merillat, wno, being first duly sworn, made oath that he 
is the attorney in fact and in law of the Osage Oil & Refining Com¬ 
pany, the petitioner herein, that he is authorized by it specially to 
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institute these proceedings and subscribe its name hereto, and that 
the matters ana things herein stated he verily believes to be true. 

Charles H. Merillat. 

Subscribed and sworn to before me this 8th day of March^ 1930. 

Grace Shropshire,; 
Notary Public , ij>. C. 
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March 19, 1925. 


The Secretary of the Interior. 

Sir: There is transmitted herewith a letter from the Superin¬ 
tendent of Osage Agency enclosing for consideration papers! in the 
matter of the proposed assignment of Osage oil mining lease cov¬ 
ering the SW/4 of 28-24-8 by H. M. Freas, Sheriff of ] Osage 
County, to Mamie Axelrod. The lease was approved August 27, 
1918, for a period of five years or as long thereafter as oil is! found 
in paying quantities. 

On April 23, 1924, the superintendent advised that the l^ase in 
question had expired in accordance with its own terms for the 
reason that oil was not found thereon in paying quantities. 

The superintendent now states that on May 4, 1921, a well was 
completed on the lease producing 40 barrels of oil and three million 
feet of gas and is still capable of producing oil but on April 22, the 
well was shut down on account of the financial condition of the 
lessee. 

Upon a report made under dates of July 21, 1924, by Mr. 'Vyilliam 
L. Eagan, assistant oil and gas inspector, who inspected this prop¬ 
erty and reported that a 250-barrel steel tank at the well on the 
lease contained four feet six inches of oil, the superintendent rein¬ 
stated the lease on his records but failed to notify this office of the 
change in the status thereof. 

From the foregoing, it appears that the lease has never expired 
in accordance with its own terms but has remained and still is in 
full force and effect, in view of which the superintendent j recom¬ 
mends that the lease be reinstated on the office records and the 
enclosed assignment and bond be approved and he be notified by 
wire as to the action taken. Proper notation of the change of the 
status of the lease has been made on the office records.! 

32 In view of the foregoing and inasmuch as the papers appear 
to be in the proper order it is believed that the enclosed 
assignment and bond may be approved. It is so recommended. 
Respectfully, 

E. B. Meritt, 

A ssistant Commissloner. 

Approved March 19, 1925. 

John H. Edward^, 
Assistant Secretary. 
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33 Exhibit B 

Dallas, Texas, April 10 , 1926. 

Commissioner of Indian Affairs, 

Washington , D. C. 

Dear Sir : I am herewith enclosing to you the protest of the Osage 
Oil & Refining Co. against the approval of or assignment to Con¬ 
tinental Oil Company. I am giving a copv of this to the attorneys 
for Mamie Axelrod and also a copy to the Continental Oil Co. 

It appears that Mamie Axelrod is claiming this lease by virtue 
of a sheriff's sale made upon a void judgment rendered in the dis¬ 
trict court of Osage County, Okla., in which court there was no 
jurisdiction over the persons of the Osage Oil & Refining Co. The 
judgment that was rendered is therefore void and hence the sale 
void. This case is on appeal in the Supreme Court of the State 
of Oklahoma as is shown in this protest. It will probably be heard 
within the next 90 days. 

We are asking in this protest that no further action be taken by 
the department looking toward the approval of this lease until 
this litigation is settled by the court. 

J. E. Whitehead, 

Attorney for Osage Oil <& Refining Co. 

The protest enclosed stated that the lease had been purchased by 
the Osage Oil & Refining Co. for $3,000 and that the Osage Com¬ 
pany had spent $75,000 in developing the lease. The protest said 
that the pretended judgment, the pretended execution and the pre¬ 
tended sale to Mamie Axelrod was void because of no jurisdiction 
in the court and that its validity had been drawn in question in the 
United States as well as in the State courts. 

34 Exhibit C 

April 15, 1926. 

Commissioner of Indian Affairs, 

Washington , D. C. 

Re application of Mamie Axelrod for approval of assignment of 

oil lease to Continental Oil Company covering SW/4, sec. 28-24 X. 

SE, Osage County, Oklahoma. 

Dear Sir: I am herewith enclosing to you brief filed in the Su¬ 
preme Court in the case of Osage Oil & Refining Company, plain¬ 
tiff in error, Interstate Pipe Company, defendant in error. I am 
submitting this brief in connection with my protest against the 
approval of the assignment made by Mamie Axelrod to the Con¬ 
tinental Company. 

This case is still pending in the Supreme Court, and as you will 
see by this brief there are serious jurisdictional questions involved 
in the case which if sustained according to our contention would 
render the sheriff deed held by Mamie Axelrod absolutely void. 

We think that no further action should be taken by the depart¬ 
ment in this matter until the Supreme Court of the State of Okla¬ 
homa passes upon this case. 

J. E. Whitehead, 

Attorney for Osage Oil <& Refining Co. 
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35 Exhibit D 

In the District Court in and for the Northern District of Oklahoma 

The Osage Oil & Refining Company. 
a corporation, plaintiff 
versus 

Mamie Axelrod, et al., defendants 

DECREE 

This cause coming on to be heard at this term upon the pleadings, 
the proof, and the statements of counsel, and thereupon, upon con¬ 
sideration thereof, the court finds: 

That the plaintiff, the Osage Oil & Refining Companyj, is the 
owner of a valid, legal, and subsisting oil lease covering the south¬ 
west quarter of section twenty-eight (28), township twenty-four 
(24) north, range eight (8) east, as alleged in its bill, and that the 
plaintiff is entitled to all the relief demanded in its bill of complaint 
filed herein and that the defendants. Mamie Axelrod, Herman 
Axelrod, and H. O. Dixon, should be perpetually enjoined as! prayed 
in the said bill. 

That the defendant, the Exchange National Bank of Tulsa, is a 
mere escrow agent in holding the $50,000.00 deposit and that the 
said money should be immediately paid into court and t'he said 
defendant, the Exchange National Bank, discharged from this 
action without liability. 

That the defendant, the Continental Oil Company, has ho legal 
right, title, or interest in and to the said leased premises, but that the 
plaintiff, the Osage Oil & Refining Company, has at all times since 
the 10th day of April, 1926, confessed equities in favor of the 

36 defendant, the Continental Oil Company, by reason of nego¬ 
tiations had and verbal agreements made and, that the defend¬ 
ant, the Osage Oil and Refining Company, has confessed equities in 
favor of the defendant, the Continental Oil Company, in its plead¬ 
ings filed in this action and now tenders into court for the use and 
benefit of said defendant, Continental Oil Company, assignments of 
the said lease upon forms prescribed by the department and in accord¬ 
ance with the agreement made between the said defendant, the 
Continental Oil Company, and the said* defendant Mamie Axelrod, 
and the plaintiff, the Osage Oil & Refining Company now demands 
that the defendant, the Continental Oil Company, be held to its 
agreements and to its offer made in the pleadings in this action, and 
the court finds that the defendant, the Continental Oil Company, is 
entitled to receive the assignment of plaintiff’s said lease upon the 
terms, stipulations, and conditions set forth in its contract made with 
the defendant Mamie Axelrod, and that by reason of the agreements 
and understandings had between the plaintiff and the said defendant, 
the Continental Oil Company, and by reason of the pleadings of the 
said defendant, the Continental Oil Company, filed in this action, 
that it should be compelled to accept the said assignment fiiom the 
plaintiff. The court further finds that plaintiff’s said property has 
been drained by offset wells upon the property of the Continental 

i 

! 
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Oil Company for more than twelve months and that by reason of this 
litigation and by reason of the Continental Oil Company contracting 
to purchase the said lease from the plaintiff, Mamie Axelrod, that it 
should not now be permitted to decline to accept the said lease from 
the plaintiff upon the same identical terms after its draining the 
property for more than twelve months by the three offset wells. 

The court further finds that the defendants, Mamie Axelrod, 
Herman Axelrod and H. O. Dixon have a drilling machine, some 
casing and other supplies upon the said lease, same having 
37 been used in an attempt to drill a shallow well on the said 
lease, which well was drilled to a depth of 680 feet. That the 
plaintiff has disclaimed any interest in the said drilling machine, in 
the said pipe moved on to said lease by the said defendants, and 
has disclaimed anv responsibilitv for or interest in the said well at- 
tempted to be drilled, and the plaintiff now demands that the 
:said drilling equipment be removed from the said property as a 
part of its injunctive relief in this action. 

That defendants, Herman Axelrod and H. O. Dixon, are holding 
claims or otherwise interested therein, under defendant Mamie 
Axelrod. That the defendant, Mamie Axelrod, was a party to the 
appellate proceedings in the Supreme Court of Oklahoma in case 
#16737, styled Osage Oil & Refining Company vs. Interstate Pipe 
Company, and that she is bound and precluded by the judgment 
therein rendered by the Supreme Court of Oklahoma, and bound by 
the subsequent judgment thereafter rendered upon February 25, 
1927, in the district court of Osage County, Oklahoma, spreading the 
mandate and recalling and cancelling the said lease assignment, and 
that the said judgment of the Supreme Court of Oklahoma, and the 
said order of the district court of Osage County, made upon Febru¬ 
ary 25, 1927, pursuant to the mandate of the Supreme Court, are res 
adjudicata upon all questions presented in this action through the 
answer and cross petition of the said defendants, Mamie Axelrod, 
Herman Axelrod, and H. O. Dixon, and that this court is bound 
thereby. 

It is therefore ordered, adjudged, and decreed that the defendant, 
the Exchange National Bank of Tulsa, be and it is hereby ordered to 
forthwith pay to the clerk of this court the said sum of $50,000.00 so 
held by it and upon the same being paid to the clerk that the defend¬ 
ant, the Exchange National Bank, be and it shall then be discharged 
in this action from all further liability herein. That the defendants, 
Mamie Axelrod, Herman Axelrod, and H. O. Dixon take nothing by 
their answer and cross-petition filed herein. 

:38 The defendants, Mamie Axelrod, Herman Axelrod, and 
H. O. Dixon, having announced in open court their intention 
to appeal from the decree of the court awarding title to said lease in 
favor of the plaintiff, the court by agreement of all parties reserves 
for later proof and determination the question as to the right of said 
defendants to recover on account of alleged improvements placed 
upon said lease and the value of such improvements, if any, such 
claims to be litigated after the question of title shall have been 
finally determined on appeal. 

That the defendants, Mamie Axelrod, Herman Axelrod, and H. O. 
Dixon be, and they are hereby, perpetually enjoined from hereafter 
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asserting right, title, equity, or interest in and to the said leased 
premises, or in and to any interest whatever in and to the said oil 
lease executed upon July 22,1918, by Charles Brown, principal chief 
of the Osage Nation, to the plaintiff, the Osage Oil & Refining Com¬ 
pany, covering the southwest quarter of section twenty-ei£ht (28), 
township twenty-four (24) north, range eight (8) east, in Osage 
County, Oklahoma, and all equipment thereon. That th6y be and 
are perpetually enjoined from attempting to hold possession of said 
leased premises as against the plaintiff; from interfering! with the 
plaintiff in the peaceable, quiet, and full possession of said leased 
premises; from removing equipment or material therefrom, except 
the said drilling machine and pipe at the new and shallow well, 
which is ordered to be forthwith removed; they are enjoined from 
recording any instrument of writing in the office of the county clerk 
of Osage County, Oklahoma, or in any of the recording offices of the 
State, or in the office of the Osage Indian Agency at Pawhuska, or 
any other recording office whatever; that they be and are perpetually 
enjoined from filing any other or further suit or suits in the courts 
of this State or of the Government having for its purpose the draw¬ 
ing in question of plaintiff’s title to the said leased! premises 

39 or any of the material or equipment thereon, and that they be 
and are perpetually enjoined from doing any other a^t or deed 

of any kind or character that would in any way or manner interfere 
with the plaintiff in the quiet and peaceable enjoyment of said 
leased premises, or that would tend in any way or manner to harass, 
annoy, or disturb the plaintiff in the quiet and peaceable enjoyment 
of said leased premises, or that would molest, interfere, or prevent 
the plaintiff in the sale, assignment, or transfer of the said lease or 
in the development of the same. 

That the written assignment of plaintiff’s lease attempted to be 
made by the sheriff of Osage County, Oklahoma, to the defendant 
Mamie Axelrod and the approval of the Secretary of the Interior 
thereto and also the lease assignment executed by the defendant, 
Mamie Axelrod, to the defendant, the Continental Oil Company, 
and the approval thereof by the Secretary of the Interior be, and 
the same are, each and all cancelled as void and as a cloud upon 
plaintiff’s title to the said leasehold estate, and the said defendants 
are each and all enjoined perpetually from hereafter asserting any 
right, title, or interest in or to the said leasehold estate by reason of 
any of said assignments or the approvals thereof by the Secretary 
of the Interior. 

That the defendant and cross-petitioner, the Continental Oil 
Company, is entitled in equity to the purchase of said oil ICase from 
the plaintiff, and should be compelled to accept the same from the 
plaintiff upon the same and identical contract, terms and Conditions 
as set forth in its contract so made with the defendant, Mamie 
Axelrod. That the lease assignment in triplicate tendered into 
court by the plaintiff are ordered to be forthwith delivered by the 
clerk to the defendant, the Continental Oil Company,! and the 
plaintiff is ordered and directed to cooperate with the defendant, 
the Continental Oil Company, and assist the Continental Oil 

40 Company in submitting the said assignment to the Secretary 
of the Interior for the approval and the possession of the 

i 
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said lease shall be retained by plaintiff and it shall be operated by 
it pending approval by the Secretary of the Interior of the assign¬ 
ments of an undivided one-half interest therein from plaintiff to 
the Continental Oil Company; and pending further and full com¬ 
pliance with this decree, and when possession of said lease for 
operating purposes is delivered by plaintiff to the Continental Oil 
Company, then proper accounting shall be made between the plain¬ 
tiff and the Continental Oil Company for all lease expenses and 
lease income during the period of operation by the plaintiff and 
thereupon the plaintiff shall be subrogated to all the terms and con¬ 
ditions of the contract of February 18th, 1926, between the Conti¬ 
nental Oil Company and Mamie Axelrod. 

It is further ordered, adjudged, and decreed that the plaintiff 
shall discharge all liens appearing of record in the office of the 
countv clerk of Osage County, Oklahoma, and in the office of the 
Osage Indian Agencv that affect or mav be a charge against the 
above leasehold estate and shall tender and deliver to the Continental 
Oil Company full, complete, and valid title to the undivided one- 
half interest in said lease in good standing with the Osage Indian 
Agency and the Secretary of the Interior and free and clear of any 
and ali liens and encumbrances whatsoever, and if such title can not 
be given by plaintiff to the Continental Oil Company within thirty 
davs from the time this decree becomes a finalitv, then the Conti- 
nental Oil Company shall thereupon and forthwith be entitled to 
the return to it of the $50,000.00 herein ordered deposited with the 
clerk of this court and to a return and repayment from plaintiff of 
any operating expenses advanced and incurred by the Continental 
Oil Company in connection with the operation of said lease; and 
the Continental Oil Company shall then surrender to 
41 plaintiff any claim to said lease and shall be relieved of any 
further liability whatsoever to said plaintiff. If title as 
above mentioned be delivered to the Continental Oil Company 
before the expiration of said thirty-day period, then thereafter the 
Continental Oil Company shall have a lien upon the $50,000.00 
deposit this day made with the clerk of this court and upon the 
$50,000.00 payable to plaintiff out of oil as referred to in the 
Axelrod contract of February 18th, 1926, from which to secure 
reimbursement of any sums of money that may be advanced by the 
Continental Oil Company on behalf of the plaintiff in connection 
with the development, equipment, and operation of said leasehold 
estate. 

Should the defendant, the Continental Oil Company, appeal from 
this decree and refuse to accept the said assignments and refuse to 
ask for the approval thereof by the Secretary of the Interior and 
refuse possession of said leasehold estate, then, in that event, the 
plaintiff shall remain in possession of the said property and shall 
operate the same for and on behalf of the defendant, the Continental 
Oil Company, and upon an affirmance of this decree that this court 
shall then adjust the account of the plaintiff for operating expenses 
as between it and the said defendant, the Continental Oil Company. 

That the before-mentioned $50,000.00, when paid to the clerk of 
this court, be by the clerk held pending the further orders of the 
court in this action. 
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That the said defendants, Mamie Axelrod, Herman Axelijod, H. O. 
Dixon, the First National Bank of Bartlesville, and J. R| Hoskins 
are adjudged to have no right, title, or interest in and to the said 
$50,000.00 deposited with the defendant, the Exchange National Bank 
of Tulsa, and they and each of them are perpetually enjoined from 
hereafter asserting right, title, or interest in or to the same or any 
part thereof. i 

That the plaintiff have and recover all of its costs herein expended 
from the defendants, Mamie Axelrod, Herman Axelrod, and H. O. 

Dixon. I 

42 To all of which findings, orders, and decree the defendants 
Mamie Axelrod, Herman Axelrod, H. O. Dixon andi the First 

National Bank in Bartlesville and the Continental Oil Company 
jointly and severally except. | 

F. E. Kennamer, 

United States District Judge. 

Filed Apr. 29,1927. H. P. Warfield, Clerk, U. S. District Court. 

Attest : A true copy. H. P. Warfield, clerk, by H. W. James, 
deputy. " j 

43 Exhibit E | 

I 

! 

State of Oklahoma, County of Washington: 

J. R. Hoskins upon his oath states that he is superintendent for 
the Osage Oil and Refining Company, and has been superintendent 
for said company since the early part of the year 1921., That he 
had charge of the southwest quarter of section 28, township 24 north, 
range 8 east, in Osage County, Oklahoma, for said coippanv, and 
drilled the oil well now upon said lease. That within aj few days 
after April 29, 1927, when the decree was rendered in the United 
States District Court at Tulsa, in the case of Osage Oil an(l Refining 
Company vs. Mamie Axelrod, Continental Oil Company, et al., 
222-E, this affiant was directed to go, and did go, to Pawhuska, 
Oklahoma, and request the oil and gas inspector, Waid,j to deliver 
possession of said lease to him on behalf of said Osage Oil and Re¬ 
fining Company. That he advised the said oil and gasi inspector, 
Waid, that the court had decided the said case in favor of the Osage 
Oil and Refining Company, and it wanted to get into possession of 
said lease, and wanted the Axelrod equipment removed from the 
lease, and that the said oil and gas inspector, Waid, advised him 
that they would not surrender possession of the lease to! the Osage 
Oil and Refining Company until the appeal was decided.! That the 
said oil and gas inspector admonished affiant not to go into possession 
of said lease, or the department would dispossess him by fbrce. That 
he protested to the said oil and gas inspector, on behalf bf the com¬ 
pany, against the said order, and communicated the demand and 
statements to the president of the Osage Oil and Refining Company. 

(Signed) J. R. Hoskins. 

Subscribed and sworn to before me this-day of November, 

1929. I 

-, Notary Public. 
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44 Petitioner's Exhibit F 

Oil & Gas 

Department of the Interior. 

United States Indian Field Service. 

Osage Indian Agency, 
Pawhuska , Oklahoma , December 22,1928. 

Continental Oil Company, 

Box 1112 , Tulsa , OMahoma. 

Gentlemen : The records of this office show that the following oil 
mining lease approved for a term of five years expired by limitation 
on account of failure to produce oil in paying quantities and rental 
in amounts shown remains due and unpaid: 

SW. % 28-24r-8 terminated Oct. 31, 1928. No rental due. (Well 
on lease should be plugged and report submitted at an early date. 
The bond will not be canceled until this is done.) 

In order to avoid any complications that may arise as to the status 
of the lease scheduled above, it is desired that you submit your copy 
of lease, together with check covering such rentals as may be due if 
the facts are as stated; otherwise, file evidence showing production 
of oil. As soon as appropriate notation is made on the lease sub¬ 
mitted, same will be returned for vour file. 

Please give the above matter your immediate attention and let us 

hear from vou within ten davs from date hereof. 

* %/ 

Respectfully, 

J. George Wright, Superintendent. 

Copy to Mamie Axelrod, Bartlesville, Okla. 

to Ray S. Fellows, 629 Kennedy Building, Tulsa, Oklahoma. 

45 Exhibit G 

Refer in replv to the following: 

L O &G 
7224-29 
RCC 

United States Department of the Interior, 

Office of Indian Affairs, 

Washington , Mar. 2 , 1929. 

The honorable the Secretary of the Interior. 

My Dear Mr. Secretary: The records show that on August 27, 
1918, the department approved an Osage oil mining lease covering 
the SW. 28-24-8, in favor of the Osage Oil and Refining Company, 
for a term of five years from date of approval thereof and as long 
thereafter as oil is found in paying quantities; that on May 4, 1921, 
a producing well was brought in on the lease; and that on March 19, 
1925, the department approved an assignment of the lease to Mamie 
Axelrod, executed by the sheriff of Osage County, Oklahoma, in 
accordance with a decree and order of the district court of Osage 
County, Oklahoma, in suit No. 7842, brought by the Interstate Pipe 
Company against the Osage Oil and Refining Company and J. E. 
Whitehead for foreclosure of a mortgage and collection of a certain 
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judgment. Mamie Axelrod subsequently, in consideration of $50,000 
in cash deposited in escrow and $50,000 from proceeds of oil in the 
event a well to be drilled without any cost to the assignor I was pro¬ 
ductive, assigned an undivided one-half interest in the lease to the 
Continental Oil Company, which assignment was approved by the 
department on March 30, 1926. On the same day the assignment 
■was approved the following telegram was received from the Osage 
Oil and Refining Company: 

Upon application made by Mamie Axelrod for approval assign¬ 
ment Osage Indian oil lease to Continental Oil Co. we request time 
to file and present protest stop that lease belongs to this! company 
stop Mamie Axelrod without right claiming under execution sale 
from court having no jurisdiction answer/’ 

In answer to the above telegram the Osage Oil and Refining 
Company was advised of the approval of the assignment' and that 
delivery thereof would be withheld ten days in order to afford it 
an opportunity to make whatever showing it desired. The protest 
was duly received and as the Osage Oil and Refining 'Company 
did not offer any evidence to show that the district court; of Osage 
County was without jurisdiction or that the sale of the |lease was 
in any way irregular or illegal the department in letter approved 
May 10, 1926, held that the protest was not of sufficient merit to 
warrant holding the matter up and accordingly authorized the de¬ 
livery of the assignment to the Continental Oil Company. It may 
be said, however, that the Osage Oil and Refining Company stated 
in its protest that the case out of which the sale of the lease to 
Mamie Axelrod arose was then pending in the Supreme Court of 
the State of Oklahoma, to which court the case had beeii appealed 
and that it had not as yet been passed on by the court. 

46 It appears from the superintendent’s report, the I transcript 
of the court records, and exhibits submitted herewith that the 
Supreme Court of the State of Oklahoma on November 9, 1926, 
reversed the action of the district court of Osage Countv, Oklahoma, 
in cause No. 7842, above referred to, and remanded the cause with 
directions to the lo-wer court to enter proper orders vacating the 
judgment of July 8, 1924, and its order of March 4, 1925, confirming 
the sale made thereunder. The district court of Osage County, 
Oklahoma, accordingly on February 24. 1927, spread of record the 
mandate of the Supreme Court of Oklahoma and ordered and 
decreed as follows: 

“ It is further considered, ordered, adjudged, and decreed, that 
the order of this court entered upon March 4th, 1925, confirming the 
sheriff’s sale made in this cause, be and the same is hereby vacated 
and set aside, and the said sale is now disapproved, and the sheriff’s 
deed and sheriff’s assignment covering the oil lease and leasehold 
estate in and to the southwest quarter of section twenty-eight, town¬ 
ship twenty-four north, range eight east, described in said order of 
Exhibit B, confirmation be, and the same are hereby recalled and 
cancelled, and Mamie Axelrod, the bidder at said sale, is directed to 
return the said deed and lease assignment to this court $nd deliver 
the same up for cancellation, and said Mamie Axelrod is declared 
and adjudged to have acquired no right, title, or interest in and to 
said lease or said leasehold estate or the material and equipment 
thereof by reason of her said bid and purchase at said sale.” 
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As Mamie Axelrod refused to vacate and deliver up possession of 
the lease in accordance with the order of February 4, 1927, above 
referred to, the Osage Oil and Refining Company thereupon brought 
action in the United States District Court for the Northern District 
of Oklahoma to enjoin Mamie Axelrod and others from trespassing 
and further meddling with the said leasehold premises. This court 
on April 29. 1927, perpetually enjoined Mamie Axelrod and others 
from thereafter asserting any right, title, equity, or interest in and 
to the lease premises, or to the $50,000 deposited in escrow at the 
time the assignment was made to the Continental Oil Company. 
The court further adjudged and decreed as follows: 

“It is further ordered, adjudged, and decreed that the plaintiff 
shall discharge all liens appearing of record in the office of the 
countv clerk of Osage Countv, Oklahoma, and in the office of the 
Osage Indian Agencv that affect or mav be a charge against the 
above leasehold estate and shall tender and deliver to the Conti¬ 


nental Oil Company full, complete, and valid title to an undivided 
one-half interest in said lease in good standing with the Osage 
Indian Agencv and the Secretary of the Interior and free and clear 
of any and all liens and encumbrances whatsoever, and if such title 
can not be given by plaintiff to the Continental Oil Company within 
thirtv davs from the time this decree becomes a Snalitv, then the 
Continental Oil Company shall thereupon and forthwith be entitled 
to the return to it of the $50,000.00 herein ordered deposited with 


the clerk of this court and to a return and repayment from plaintiff 
of any operating expenses advanced and incurred by the Continental 
Oil Company in connection with the operation of said lease: and 
the Continental Oil Company shall then surrender to plaintiff any 
claim to said lease and shall be relieved of anv further liability 
whatsoever to said plaintiff: If title as above mentioned be 
delivered to the Continental Oil Company before the expiration of 
said thirtv-dav period then thereafter the Continental Oil Companv 
shall have a lien upon the ^50,000.00 deposit this da}' made with the 
clerk of this court and upon the $50,000.00 payable to plaintiff 
47 out of oil as referred to in the Axelrod contracts of February 


18th. 192G. from which to secure reimbursement of anv sums 


» * %/ 

of money that may be advanced by the Continental Oil Company 

on behalf of the plaintiff in connection with the development, equip¬ 
ment, and operation of said leasehold estate. 

“Should the defendant, the Continental Oil Company, appeal from 
this decree and refuse to accept the said assignments and refuse to 
ask for the approval thereof bv the Secretary of the Interior and 
refuse possession of said leasehold estate, then in that event, the 
plaintiff shall remain in possession of the said property and shall 
operate the same for and on behalf of the defendant, the Continental 
Oil Company, and upon an affirmance of this decree that this court 
shall then adjust the account of the plaintiff for operating expenses 
as between it and the said defendant, the Continental Oil Company.” 

The Continental Oil Company, Mamie Axelrod, and others ap¬ 
pealed from the decree, last above referred to, to the United States 
Circuit Court of Appeals for the 8th district, which court affirmed 
in all particulars the decree of the United States District Court for 
the Northern District of Oklahoma. 
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In view of the foregoing court decisions the Osage Oil and Re¬ 
fining Company now petitions that the records of the Osage Agency 
and the Department of the Interior be corrected so as to show 
title to the lease to be in the original lessee, the Osage Oil ahd Refin¬ 
ing Company; and that permit be granted to drill a new w^ll on the 
lease in conjunction with the Continental Oil Company; and that 
the inclosed assignment, executed in compliance with the decree of 
the court, conveying an undivided one-half interest in the lease to 
the Continental Oil Company, be approved. With regard to the 
assignment, it may be said that the Continental Oil Company has not 
consented thereto and that it has recently filed a motion with the 
United States District Court for the Northern District of Qklahoma 
for modification of the court’s decree, as will be seen from inclosure 
herewith marked “Exhibit G.” 

In connection with the above matter, it may be said that the super¬ 
intendent in his report states that as no production has beenj reported 
from the lease since May, 1927, and as the lease provides for a term 
of only five years from date of approval thereof and as much longer 
as oil is found in paying quantities, the lease was held to;have ex¬ 
pired as of October 31, 1928, on account of nonproduction,; and was 
accordingly canceled on his record as of that date. He further states 
that the lessees of record were dulv notified that the lease |was held 
to have terminated and given an opportunity to make any; showing 
to the contrary by reason of production of oil. No showing was 
made. 

Section 27 of the regulations requires the making of monthly 
reports of all expenses on oil-mining leases, and in this connection 
the superintendent states as follows: 

“Although attention of failure to receive reports was called to the 
lessees of record no reports of any character were received after the 
date last oil was run and under the circumstances outlined | the lease 
was held to expire and was cancelled on the records of this office as 
of October 31, 1928, and was included in list of cancelled leases being 
submitted under even date. In this connection I desire to; also call 
attention to the fact that the Osage Oil and Refining Company made 
no effort to continue the lease in force by rendering the required 
reports as to production and presumably abandoned this l^ase with 
others as repeated requests to pay accumulated rentals were ignored, 
and the bonding company was required to pay such Rentals in 
48 the amount of $3,640, $120 of which amount was dqe on the 
lease in question, same having accrued prior to the completion 
of the well drilled. Upon payment of the rentals and the assignment 
to Mamie Axelrod bonds required by section 18 of the leases were 
relieved from liability, and I have no information to the effect that 
any effort was made to continue bond in force covering ;the lease 
involved by payment of premiums.” 

In view of the fact that the court decisions referred to Have held 
title to the lease in question to be in the Osage Oil and Refining 
Company, it would appear that the records of this office and of the 
Osage Agency should be corrected to so show. It is, therefore, 
respectfully recommended that the action of the department of 
March 19, 1925, in approving assignment to Mamie Axelrod, and 
action of March 30, 1926, in approving assignment of an Undivided 
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one-half interest in the lease to the Continental Oil Company be 
rescinded, and authority granted to change the records of this office 
and of the Osage Agency so as to show record title in the lease to be 
in the Osage Oil and Refining Company. 

Respectfully, 

(Signed) Chas. H. Burke, 

Commissioner . 

Recommendations approved, Apr. 20, 1929. 

(Signed) John H. Edwards, 

Assistant Secretary. 


49 Exhibit H 

In the United States District Court in and for the Northern 

District of Oklahoma 


Osage Oil and Refining Company, 
a Corporation, complainant 

vs. 

Mamie Axelrod, Continental Oil Company, 

et al., defendants 


Equity, No. 222. 


order 

Now, on this 11th day of October, 1929, the above-entitled cause 
coming on for further hearing upon the following pleadings here¬ 
tofore filed herein, to wit, affidavit or motion of plaintiff for enforce¬ 
ment of decree of April 29th, 1927; application of defendant, Con¬ 
tinental Oil Company, for leave to file supplemental bill; and 
motion of the plaintiff to defer consideration of application to file 
supplemental bill, and the court heard and considered the statements 
of counsel and the evidence and examined the pleadings presented. 

It is now ordered that the Continental Oil Company, a Delaware 
corporation, a defendant herein in lieu of the Continental Oil Com¬ 
pany, a Maine corporation, an original defendant, be, and it is hereby, 
directed to execute acceptance of assignments from the Osage Oil 
and Refining Company conveying to the Continental Oil Company 
an undivided one-half interest in and to the Osage oil lease dated 
July 22, 1918, covering the southwest quarter (SW. %) of section 
twenty-eight (28), township twenty-four (24) north, range eight (8) 
east, Osage County, Oklahoma, and to execute all such other instru¬ 
ments in the form as may be required by the regulations of the 
Secretary of the Interior in connection with the filing of 
50 assignments of Osage Oil mining leases, and it is directed to 
submit such instruments for departmental consideration with¬ 
in fifteen days after such Osage assignments are delivered by the 
plaintiff to the Continental Oil Company, and thereafter to report 
to this court the action on said assignments taken by the Secretary of 
the Interior. 

It is further ordered that the acceptance and the submission of 
such assignments by the Continental Oil Company for the above 
departmental action and the subsequent action thereon by the Secre- 
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tary of the Interior is without prejudice to the right of the Continen¬ 
tal Oil Company to present its application to file supplemental bill 
and to assert all matters pertaining to the alleged invalidity of such 
Osage lease. j 

It is further ordered that all the other matters presentejd by the 
pleadings of the respective parties are hereby reserved for further 
hearing and determination, until the report of the Secretary of the 
Interior is filed in this cause as to his action upon the approval of the 
assignments to be presented. 

This order is witnout prejudice to the rights of the partiejs as they 
now exist and reserving their determination for future consideration. 

(Signed) F. E. Kennamer, Judge. 

i 
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Oil & gas 
D1479-29 
GHB: A JV 

Osage Indian Agency, 
Pawhuska , Oklahoma , April 29, 1929. 

The Osage Oil & Refining Company, 

002 Santa Fe Building , Dallas , Texas. 

Attention: Mr. J. E. Whitehead, president. j 

Gentlemen : Your letter of April 26, 1929, stating that you are in 
receipt of a photostatic copy of decision rendered April ?0, 1929, 
vacating approval of assignments made by sheriff to Mamie Axelrod 
and that by Mamie Axelrod to the Continental Oil Company in the 
matter of oil mining lease covering the SW. 28-24^8; further, that 
you will take possession of the lease immediately, replacing burned 
rig over original well thereon, and put such well to pump. 

The action of the department referred to does not entitle you to 
possession of these lands, as the question of whether or not tihe lease 
is in force is yet to be determined and until such time you are hereby 
requested not to proceed with any work in connection with oil opera¬ 
tions on the premises. j 

As soon as I am advised of any decision rendered by the department 
in the matter, I will write you promptly. 

Respectfully, 

(Signed) J. Geo. Wright, Superintendent. 

i 

CC: Mr. Vern D. Adamson, Pawhuska, Oklahoma. 


52 Exhibit May 7, 1929 j 

May 7, 1929. 

The honorable Commissioner of Indian Affairs and the honorable 
Secretary of the Interior, 

Washington, D. C. 

Gentlemen : On behalf of the Osage Oil & Refining Company, 
and as its attorney, I hereby make application that the Osage Oil & 

66283—31-3 
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Refining Company be given a location upon which to drill on its 
lease covering the southwest quarter of section twenty-eight (28), 
township twenty-four (24) north, range eight (S) east, in the Osage 
Reservation. This request is made direct for the reason that the 
Superintendent of the Osage Indian Agency has refused to permit 
the Osage Oil & Refining Company to go upon the lease and has 
instructed it to remain out of possession and not to move any oil 
drilling equipment upon the lease and the company desires to drill. 
We also request that the superintendent, Mr. J. George Wright, be 
directed to make a division order authorizing the Osage Oil & Refin¬ 
ing Company to sell oil upon the lease and to cancel the existing 
division order authorizing sale of oil on the lease by Mamie Axelrod. 

Yours respectfully, 

C. H. Merillat, 

Attorney for Osage Oil <{* Refining Co. 


53 Exhibit J 

Dallas, Texas, May 20, 1920. 

Mr. J. Geo. Wrigiit. 

Supt ., Osage Indian Agency, Pair hush a, Oklahoma. 

Dear Sir: This ^vill acknowledge receipt of vour letter of May 
18th. 

We see no necessity, Mr. Wright, for delaying such hearing as 
you want to hold for the decision of Judge Kennemer. The matter 
before Judge Kennemer involves a question between the Osage Oil 
and Refining Company and the Continental Oil Company and will 
not in any way affect or determine the rights of the Osage Oil and 
Refining Company to the operation of the lease. If Judge Kenne¬ 
mer should decide favorable to the Continental, then the Osage would 
expect to go right on operating the lease just the same. If Judge 
Kennemer should decide favorable to the Osage Company, the Con¬ 
tinental might take an appeal, but either it or the Osage Company 
would operate the lease. The department can only be interested in 
the operation of the lease and should not be interested, or take issue 
in the controversy between the Osage and the Continental. 

Viewing the matter in this way we have accordingly contracted 
with Hal Jones, of Hominy, Oklahoma, to rebuild the burned rig 
over the well, and that work is to start immediately. 

We want to show your agency every courtesy, Mr. Wright, but to 
be consistent with our theory of this matter, we do not think we 
should further be compelled to remain out of possession of this 
property. 

We hope that you will coincide with these views, but in any event 
will you please drop me a line. 

Thanking you, I am, 

Yours very truly, 

The Osage Oil & Refining Company, 
By (signed) J. E. Whitehead, President. 


JEW : T 
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Oil & gas 
190S4-29 
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I 

United States Department of the Interior, 

Indian Field Service, 

Osage Indian Agency, 
Pawhuska , Oklahoma. May 22, 1929. 

Osage Oil & Refining Company, 

1002 Santa Fe Building, Dallas , Texas. 

Gentlemen : I am in receipt of your letter of May 20,1929, Where¬ 
in you point out the fact that delay in proposed hearing concern¬ 
ing oil mining lease covering the SW. 28-24-8, which I suggested 
be deferred until decision in the matter of Continental Oil Com¬ 
pany vs. Osage Oil and Refining Company now pending in Federal 
court is rendered, would not affect the tribe inasmuch as they| could 
not be interested in the outcome of suit between the parties involved. 

Under instructions of the department of May 9, I am directed 
to notify all parties interested, at a specific date and hour, an oppor¬ 
tunity would be given them, or any of them, to make such showing 
before me either orally or by means of written briefs as they may 
desire to submit, and I am further directed to transmit the result 
of such hearing for departmental consideration and action. 

Either the Continental Oil and Refining Company is an interested 
party or it is not, and that fact can not be determined until tfie out¬ 
come of the case now pending in Judge Kennamer’s court. As 
you are aware, the lease involved has been terminated on the records 
of this office and status thereof must be passed upon by the depart¬ 
ment before I can permit you or anyone else to enter upon the prem¬ 
ises for the purpose of resuming development of the lease, aiid you 
are accordingly requested to abide by this request until the depart¬ 
ment at Washington has passed upon the matter. 

Respectfully, 

(Signed) J. Geo. Wright,| 

Superintendent. 

CC: The Osage Oil and Refining Company, 803 Herskowitz 
Building, Oklahoma City, Oklahoma. 

i 55 Exhibit L 


1002 Santa Fe Bldg.,! 
Dallas , Texas, June 21st, 1929. 

Mr. J. George Wright, 

Supt., Osage Indian Agency, Pawhuska, Oklahoma. 

Re: Osage Oil and Refining Company lease SW 1 / 4-28-24-8. j 

Dear Mr. Wright: This is to report to you that we have built a 
new standard rig over the old well drilled by us in the center Of this 
lease and that we have put this well upon the pump. W£ have 
pumped the water off, which had been standing there for some time, 
and on June 19th after exhausting the water we pumped fifty barrels 
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of oil from this well and now have it in the fifty-barrel tank on this 
lease. On June 20th we pumped twenty-five barrels and are still 
pumping. 

The well needs cleaning out. which we will do at an early date. 
However, we are trying to tank some oil so that we will have plenty 
of fuel as we do not have sufficient gas there for operating purposes. 

We have asked the Sinclair Oil & Gas Company for a division 
order and will submit that to you for approval within a few days. 

We invite your inspectors to visit the well and see just what we 
are doing and what we are getting. 

Thanking vou, we are 
Yours very truly. 

Osage Oil & Refining Company, 
-, President. 

JEW/fs 
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Refer in replv 
L O & G 
49184-29 


to the following: 


United States Department of the Interior, 

Office of Indian Affairs, 
Washington, Oct. 11, 1929. 

Mr. Charles H. Merillat, 

Attorney at Law, Maryland Building, Washington, D. C. 

Dear Sir : Reference is made to the request of the Osage Oil and 
Refining Company for the approval of division order submitted 
with your letter of September 30, 1929, in connection with the pro¬ 
duction of oil from the southwest quarter of section 28, township 
24 north, range 8 east, Osage Reservation. 

In the opinion of the Circuit Court of Appeals, rendered in the 
case September 14. 1929, page 10, it was held that the only power 
possessed by the United States District Court for the Northern Dis¬ 
trict of Oklahoma over a decree entered in the case April 29, 1927, 
and later affirmed by the Circuit Court of Appeals for the 8th 
Circuit, is the power to enforce its execution, which power it should 
exercise, ;; unless the Continental Oil Company, within a reasonable 
time hereafter, obtains leave from such United States District Court 
to file a supplemental bill setting up facts which, in the judgment 
of such court, entitles the Continental Company to be relieved from 
the duty enjoined on it by the decree of April 29, 1927, * * 

We were advised by the Superintendent of the Osage Agency un¬ 
der date of October 2,1929, that the attorney for the Continental Oil 
Company contemplates the filing of an application at once for per¬ 
mission to file a supplemental bill. In view of this we do not feel 
disposed to take any action on the division order submitted, at 
this time. 

Sincerely yours, 

(Signed) E. S. Rhoades, Commissioner. 

Approved: Oct. 11, 1929. 

B. M. Dixon, 

i First Assistant Secretary. 
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United States Department of the Interior, 

Indian Field Service, 

Osage Indian Agency, 
Pawhuslca, Oklahoma, October 26, 1929. 
Osage Oil & Refining Company, 

1002 Santa Fe Building, Dallas , Texas. 

Attention: Mr. J. E. Whitehead. 

Gentlemen: I am in receipt of your letter of October 2:1, 1929, 
enclosing run ticket by the Sinclair Pipe Line Company covering 
oil run by them from the SW. 28-24-8 and you accordingly have 
requested that a division order be executed and approved in your 
favor to such company in order that you may receive your sjiare of 
the proceeds from sales of oil from such lease. 

As you are aware the question of the status of this lease:is now 
before the department for determination and until such question is 
passed upon I do not feel that I am authorized to take any action 
looking to approval of division order. In this connection ^ desire 
to direct your attention to par. 79 of the regulations of March 7, 
1923, prohibiting removal of oil from any lease within the Osage 
Reservation until a division order is executed, filed, and approved by 
the superintendent. 

Pleast advise under what authority the oil is being remove^ from 
the premises. 

Respectfully, 

(Signed) J. Geo. Wrigiit*, Superintendent. 

\ 

I 
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October 30, 1929. 

7 i 

Hon. Commissioner of Indian Affairs, 

Washing ton, D. C. 

Dear Sir: The Osage Oil & Refining Company has executed an 
assignment to the Continental Oil Company of a one-half interest 
in the Osage lease covering the SW/4 of sec. 28-24-8 in the j Osage 
Indian Reservation. Under the decree of the court, the Continental 
Oil Company is required in good faith to seek approval of tile lease 
assignment and has filed its application for approval. The j Osage 
Oil & Refining Company is in good standing in the department. 
The Osage Oil & Refining Company is under orders to assist the 
Continental in securing approval. 

What has been done is in strict accordance with decrees and 
opinions of the court of last resort. I respectfully request approval 
of the assignment or, if there are any oppositions to approval, that 
I be granted a hearing in the matter. A copy of this letter id being 
sent to ex-Senator Long, counsel for the Continental, in Washington. 
Yours very truly, " 

C. H. MeriiJlat. 

i f 
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Rule to show cause 
Filed March 8. 1930 

* * * * Sfc * * 

On consideration of the petition filed herein on the 8th day of 
March. 1930, bv the United States of America ex rel. Osage Oil and 

/ / V w 

Refining Company, it is by the court this 8th day of March, 1930, 

Ordered that the said Ray Lyman Wilbur, Secretary of the In- 
terior, be and he hereby is commanded and ordered to show cause on 

or before the 31st dav of March, 1930, why writ of mandamus should 

•/ / / «/ 

not issue out of this court commanding him to vacate his cancelation 
of the lease issued to the petitioner herein, to correct his records so 
as to show petitioner has a valid and subsisting lease, to approve a 
division order permitting petitioner to run oil therefrom, to give a 
location to petitioner for a new well on the lease and to approve an 
assignment of a half interest in said lease from petitioner to the 
Continental Oil Company as prayed in the petition filed in this 
cause. 

Wendell P. Stafford, Justice. 
marshal's return 

Served a copy of the within rule on Ray Lyman Wilbur, Secretary 
of the Interior, 3-10-30, personally. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

Bv Geo. McNamara, 

i Deputy TJ . S. Marshal. 

K. 

60 Answer and response to the rule 

Filed March 29,1930 

Now comes Ray Lyman Wilbur, defendant herein, and for his 
answer to the allegations of the petition and for his response to the 
rule to show cause states that: 

1. He admits the allegations of paragraph 1. 

2. He admits the allegations of paragraph 2. 

3. For the purposes of this proceeding only, he admits the allega¬ 
tions of paragraph 3. 

4. He admits that among a number of leases sold as provided by 
law the lease in question covering lands belonging to the Osage Tribe 
of Indians in the Osage Reservation, State of Oklahoma, was pur¬ 
chased by plaintiff, the consideration involving payment of a 
$3,000.00 bonus, as alleged, on or about August 27, 1918, with the 
approval of the Secretary of the Interior; that a well was drilled by 
plaintiff as alleged, producing, in the beginning, both gas and oil 
and settling into the production of approximately 40 barrels of oil 
per day for a few months only. He has no knowledge of the alleged 
details of cost, incidents in drilling, and so forth, and does not as¬ 
sume either to affirm or deny them. 
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5. Excerpts from the lease are admitted as some of the provisions 
thereof but the underscoring is pleader’s. Respondent denies that 
the superintendent and officials of the Osage Reservation, land the 
defendent, or any or either of them, unlawfully or otherwise evicted 
plaintiff from the premises covered by said lease. He a dibits that 
the assignment to Mamie Axelrod on March 19, 1925, was approved 

by the Secretary of the Interior, following the decree and 

61 order of the district court of Osage County, Oklahoma, in 
suit Xo. 7842, which had been brought in said court by the 

Interstate Pipe Company against the plaintiff and J. E. Whitehead 
for the foreclosure of the mortgage and the collection of a certain 
indebtedness. Defendant did not place Mamie Axelrod in posses¬ 
sion of the leased premises, but under such approved assignment she 
took possession, which was not at that time actively asserted br main¬ 
tained by the plaintiff, to all of which plaintiff entered no; protest, 
as defendant is informed and believes. 

6. Defendant admits that the excerpts quoted from the rules and 
regulations are correctly quoted and are some of the provisions of 
the rules and regulations in full force and effect contemporaneously 
with the execution and duration of the lease in question. 

7. Because of the form, detail, and import of the language used 
in paragraph 7 of the petition, defendant denies all and singular the 
allegations thereof, except such as in this paragraph are specifically 
admitted. He admits the bringing in by plaintiff on or about May 4, 
1921, of a 40-barrel oil well from which plaintiff ran only 421.88 
barrels of oil up to and including the month of April, 19^2, when 
production ceased and plaintiff apparently abandoned said premises. 
Thereafter no further interest was manifested by plaintin in said 
lease or premises. Requests of the superintendent of the Osage 
Agency in the meantime, that overdue accrued rentals be paid by 
plaintiff on this and other leases, and that this well be 44 plugged in,” 
were without response from plaintiff, and within a reasonable period 
following May 17, 1924, after notices of termination because of non- 

production had been sent to all record owners of the said lease, 

62 including plaintiff, under dates of August 30, 1923. January 5, 
and May 17, 1924, the lease was noted on the records of the 

superintendent of the Osage Agency as having expired because of 
nonproduction. Abandonment by plaintiff was further Evidenced 
by reports from the chief oil and gas inspector concerning that period 
that no work was being performed on the lease and that pipes had 
rusted out and that grass had grown up through the derrick floor. 
As further evidence of abandonment, plaintiff permitted a mortgage 
on the lease to be foreclosed in the local court. Defendent is not 
informed as to the reasons of plaintiff for executing saihe, so is 
unable to respond to allegations relative thereto. Under d sheriff’s 
sale in such foreclosure proceedings, Mamie Axelrod purchased the 
lease in 1924 and the assignment of the sheriff to her was Approved 
on March 19, 1925, by the Secretary of the Interior on the recom¬ 
mendation of the Commissioner of Indian Affairs, who had been 
informed by the Superintendent of the Osage Agency that j 

44 On July 21, 1924, Mr. William L. Eagan, assistant oil; and gas 
inspector, made an inspection of this property and reported that 
there is a 250-barrel steel tank at the well on this lease which has four 
feet six inches of oil in it, and based upon his report, a copy j of which 
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is enclosed, the lease was reinstated on the records of this office at that 
time, but for some reason or another your office was not notified of 
the action taken. This well has never been plugged nor has the bond 
covering same been released from liability and it is requested that the 
lease be reinstated on the records of your office and the enclosed 
assignment approved/ 7 

to all of which plaintiff made no protest. 

8. Because of the form, detail, and import of the language used in 
paragraph 8 of the petition, defendant denies all and singular the 
allegations thereof, except such as in this paragraph are specifically 

admitted. He admits that the purchaser, Mamie Axelrod, took 

63 possession and in cooperation with the Continental Oil Com¬ 
pany produced oil from February, 1926, at the rate of two or 

three barrels a day up to May, 1927, a total of 404.92 barrels, after 
which no further production was reported. The Continental Oil 
Company, which owned an adjoining lease, brought in a 1,500-barrel 
well thereon early in 1926, and entered into a contract to purchase of 
Mamie Axelrod a one-half interest in her lease for $50,000; pending 
the consummation thereof the consideration was deposited in the 
Exchange National Bank, of Tulsa, Oklahoma. The location for a 
new well, in the meantime, had been approved, on the lease in contro¬ 
versy, on application of the operator which said operator commenced 
drilling, but owing to litigation and the circumstances to be herein¬ 
after related drilling was discontinued. 

9. Because of the form, detail, and import of the language used in 
paragraph 9 of the petition, defendant denies all and singular the 
allegations thereof, except such as in this paragraph or elsewhere in 
this answer are specifically admitted. He admits that the validity of 
the mortgage foreclosure, which resulted in the sheriffs sale to Mamie 
Axelrod, was litigated by the interested parties in the state courts, 
and admits the decision of the State Supreme Court on appeal, 
holding the foreclosure sale to be void, and admits the proceedings in 
consequence of its mandate; to none of the foregoing was the defend¬ 
ant or the Osage Tribe a party, either in fact or constructively. 

Having hereinbefore admitted the transaction between Mamie 
Axelrod and the Continental Oil Company, the defendant further 
admits that her assignment of a one-half interest and the acceptance 
thereof by the Continental Oil Company were presented to the 

64 Secretary of the Interior for approval. Manifestly, urged 
by the proximity of the Continental Oil Company’s new well, 

the anticipated outcome of the litigation against Mamie Axelrod, and 
the hope of obtaining the $50,000 in the Exchange National Bank of 
Tulsa, the plaintiff protested approval by the Secretary of the Inte¬ 
rior, basing its protest on its mere contention that her title was void. 
The validity of her title and of the sale at foreclosure theretofore 
had been decided in her favor by the district court, but the appeal to 
the Supreme Court of the State of Oklahoma then was pending and 
decision had not been reached or handed down. The aforesaid 
assignment was appproved on or about the month of May, 1926, fully 
six months before said decision was announced and her title held 
invalid by said Oklahoma Supreme Court. Following said approval, 
the Continental Oil Company and Mamie Axelrod operated the lease 
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jointly, of which operation the Superintendent of the Osage Agency 
and the oil inspector had knowledge. 

10. Because of the form, detail, and import of the language used 
in paragraph 10 of the petition, defendant denies all and singular 
the allegations thereof, except such as in this paragraph are;specifi¬ 
cally admitted. He admits that after the entry upon the court; docket 
of the mandate of the Supreme Court of Oklahoma of November 
9,1926, no change was made in the office records of the Osage] Indian 
Agency respecting said lease. He admits that plaintiff filed a suit 
in the United States Court for the Northern District of Oklahoma 
for the purpose of quieting plaintiff’s title to said lease and to which 
neither defendant nor the Osage Tribe was a party. The finding and 
decision of the court appeal's from the copy oi its decree jmarked 

“ Exhibit D ” to the petition. Thereafter appeal was taken 

65 by the Continental Oil Company without a supersedeas bond, 
and the Circuit Court of Appeals on November 8, 1928, sus¬ 
tained the lower court. No one was in possession of the lease bet-ween 
the dates of the two decisions and no production had been reported 
since May, 1927. Notice was sent by the Superintendent! of the 
Osage Indian Agency to the record owners of the lease,! Mamie 
Axelrod and the Continental Oil Company, that the lease had termi¬ 
nated for nonproduction. Plaintiff tendered to the Secretary of the 
Interior for his approval the assignment by plaintiff to thej Conti¬ 
nental Oil Company, and asked to be put in possession of th6 leased 
premises, that a new drilling location be designated, and that cor¬ 
rection be made of departmental records to reflect plaintiff's! owner¬ 
ship of the lease. On April 20, 1929, this correction was made. 

Thereafter, in response to the motion therefor by the Continental 
Oil Company, the United States Court for the Northern District of 
Oklahoma so modified its decree of April 29, 1927, as to relieve the 
Continental Oil Company from accepting the assignment of plaintiff, 
and held the lease to have expired by its own terms. This action was 
reversed by the Circuit Court of Appeals. Subsequently, tljie Con¬ 
tinental Oil Company was ordered by the United States Court for 
the Northern District of Oklahoma to execute its acceptance of said 
assignment and submit it to the Secretary of the Interior, reporting 
back to the. court his action thereon. The order further provided that 
neither the acceptance of the assignment by the Continental Oil 
Company nor the action of the Secretary of the Interior thereon, 
shall prejudice the rights of the Continental Oil Company to present 
its application for a supplemental bill ci and to assert all mat- 

66 ters pertaining to the alleged invalidity of such Osage lease,” 
and held the whole matter before it in abeyance, pending the 

filing of the report concerning the action of the Secretary! of the 
Interior on the assignment. The Secretary of the Interior declined 
to approve the aforesaid assignment for grounds given, as appear in 
his decision of February 26, 1930, a copy of which is marked “ Ex¬ 
hibit A,” attached to and made a part of this answer. 

11. Because of the form, detail, and import of the language used 
in paragraph 11 of the petition, defendant denies all and singular 
the allegations thereof, except such as in this paragraph are spe¬ 
cifically admitted. He admits as irrelevant facts that separate 
appeals were taken to the United States Circuit Court of Appeals 

f 
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as alleged; that the superintendent of the Osage Agency or his 
proper representative, on regular subpoena testified and produced 
official records in the District Court of the United States for the 
Northern District of Oklahoma: that no notice was given plaintiff of 
the withdrawal from the lease of Mamie Axelrod and the Continen¬ 
tal Oil Company, and admits that the departmental records were not 
corrected until April 20, 1920, to show ownership in plaintiff; he 
admits that no demand was made or permission suggested by the 
defendant that plaintiff assume possession and operate the lease 
nor to Mamie Axelrod or the Continental Oil Company to care for 
the lease pending appeal; he admits that a copy of the affidavit 
designated Exhibit E of the petition was filed with the Secretary 
of the Interior and that no supersedeas bond was given by either 
of the appelants. The decision of the United States Circuit Court of 
Appeals for the Eighth Circuit is the best evidence of its contents 
and needs neither introduction by plaintiff nor admission by de¬ 
fendant. The defendant does not know that the Continen- 

67 tal Oil Company acted in bad faith " as plaintiff alleges, 
hence he is unable to affirm or deny that allegation. 

12. The allegations of paragraph 12 of the petition are admitted. 

13. The defendant admits the coming down and entry of the 
mandate of the Circuit Court of Appeals on January 16, 1929, as 
alleged. He also admits the application to the Secretary of the 
Interior by the plaintiff for specified relief on April 20, 1929, and 
the order of that date, a copy of which is attached as Exhibit G 
to the petition. The defendant is unable, for the lack of informa¬ 
tion regarding any settlement of the plaintiff with the Interstate 
Pipe Company, either to affirm or deny the allegations relative 
thereto. He especially denies, however, that plaintiff's lease was 
in good standing at any time after it was abandoned as aforesaid 
by plaintiff, or after production ceased in April, 1922, entries of 
ownership on the records of the Osage Agency, made from time to 
time as court decisions seemed to warrant, notwithstanding. As 
to the allegations of that part of paragraph 13 comprising the last 
six lines at the bottom of page 15, defendant states that he had no 
jurisdiction over the Continental Oil Company to control its action 
regarding the filing of its acceptance of the assignment, and it is 
not here in court. His decision, a copy of which is attached hereto 
as Exhibit A, clearly shows his official action and needs no inter¬ 
pretation. Therefore, these allegations require neither the denial 
nor affirmance of defendant. All other allegations of said para¬ 
graph are denied. 

14. The defendant has no knowledge of the pleadings filed by 
the parties to the litigation in the various United States courts of 
Oklahoma to which he was not a party. What pleadings were 

filed and when, who filed them, or their contents, can have 

68 no possible bearing on the question of whether plaintiff should 
have the relief it now seeks. Therefore defendant under¬ 
takes neither to affirm or denv the allegations regarding same in 
paragraph 14. 

15. The defendant has no knowledge concerning the allegations of 
paragraph 15 apart from that obtained from copies of public records 
which are available and may be produced by plaintiff for the consid- 
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eration of the court. They require no construction, affirmance, or 
denial by defendant and no consideration by this court. 

16. The defendant has no knowledge, apart from public records 
which may be produced by plaintiff, and Exhibit H to the | petition, 
respecting the allegations of paragraph 16 and he understands and 
is advised that he need make no affirmance nor denial thereof. 

17. He admits that Exhibit I is a true copy of the original letter 
of J. George Wright, superintendent of the Osage Agency, to the 
Osage Oil and Refining Company dated April 29, 1929, ini reply to 
its communication of April 26, 1929. All other allegations! of para¬ 
graph 17 of the petition material to the issue now before the court 
are denied. Defendant has no knowledge, however, asj to how 
plaintiff has been “ advised : ' and “ informed,” or by whom, and is 
informed and understands he need make no response thereto. 

IS. The defendant admits that Exhibits J and K are truejcopies of 
the originals thereof to which reference is made in paragraph 18, 
but all other allegations of said paragraph are denied, Except he 
admits that no division order has been approved by the defendant 
in favor of the plaintiff, nor any location designated for the 

69 drilling of a new well by plaintiff, since plaintiff's Abandon¬ 
ment of the premises as aforesaid. 

19. The defendant is informed and believes that the claim was 
made by plaintiff on final hearing in February, 1930, that! the well 
has lately been restored by plaintiff to a production of fohr or five 
barrels of oil a day; this is denied by the chief oil and gas inspector 
in a memorandum addressed to Mr. J. George Wright, superinten¬ 
dent, Osage Indian Agency, under date of November 26, 1929, a 
copy of which memorandum is attached to and made a part of the 
report of the superintendent of the Osage Indian Agency. J. George 
Wright, to the Commissioner of Indian Affairs, dated December 3, 
1929, which report, including said attached memorandum, is attached 
to this answer, marked “Exhibit B," and made a part hereof. 
Therefore defendant denies the allegations as a fact and denies the 
relevancy thereof, as, according to the decision of the Secretary of 
the Interior of February 26,1930, hereinabove referred to apd attach¬ 
ed hereto as Exhibit A, the lease of plaintiff expired automatically r 
and by virtue of its own terms and on account of nonproduction, 
long prior thereto. Plaintiff's Exhibit L is admitted to be a true 
copy of the original thereof. 

20. On information and belief, the defendant admits the allega¬ 
tions of paragraph 20. 

21. Defendant was not a party to the proceeding to which plaintiff 
makes reference in paragraph 21, hence knows nothing of the indica¬ 
tions suggested therein, and can neither affirm nor deny them. He 
admits the correspondence between Mr. Merillat and the! Commis¬ 
sioner of Indian Affairs and the correctness of his quotation 
therefrom. 

22. The allegations of paragraph 22 are admitted, and the 

70 Exhibits M and N are admitted to be true copies of the orig¬ 
inals thereof. 

23. The defendant admits the filing in proper form of a certified 
copy of the mandatory order of the United States Couft for the 
Northern District of Oklahoma of October 11, 1929, as \fell as the 
assignment of a one-half interest in said lease to the Continental Oil 
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Company, to which reference is made in paragraph 23, and that the 
Continental Oil Company filed its acceptance of said assignment in 
compliance with the court order. He admits the further allegations 
regarding the property and the standing of the Continental Oil 
Company before the Interior Department and admits that Exhibit 
O is a true copy of the original thereof. He denies that plaintiff 
was “ prevented from development of said lease by the Secretary of 
the Interior and his subordinates." and denies that plaintiff had 
then and has now fully performed all the obligations of its lease, 7 ’ 
and again denies that it has a paying production of 4 to 5 barrels of 
oil per day thereon. (See Exhibit B.) 

24. Respecting the allegation of paragraph 24 of the petition that 
the Continental Oil Company or its local counsel acted “ in bad 
faith ” in the presentation of its brief, or in any other action therein, 
the defendant has already replied thereto in paragraph 11 hereof. 
He admits the further allegations of paragraph 24. 

25. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant denies all and singular 
the allegations of paragraph 25, and denies that portion of the para¬ 
graph following the word “ wherefore ” and preceding the paragraph 
on page 24 of the petition numbered i4 first," which reads as follows: 

“And has refused to approve a valid and lawful assignment of 

71 a half interest in said lease from petitioner to the Continental 
Oil Company and as the law provides no other adequate 

remedy in the premises whereby your petitioner can secure said lease 
with all the lawful title, rights, and interest therein to which it is 
entitled and whereof petitioner has been deprived by the arbitrary, 
unlawful, and unjust action and forfeiture of defendant." 

26. Wherever in this answer in paragraphs 1 to 25, inclusive, the 
defendant has admitted allegations, he intends to admit them as 
facts only and to reserve the right to object to them or any of them 
as evidence upon the usual or other grounds which render them 
incompetent and not entitled to consideration in determining the 
issues herein. 

27. Further responding to the rule to show cause, and further 
answering the petition as a whole, defendant alleges that the court 
is without jurisdiction to review the final decision of the Secretary 
of the Interior herein. Such decision is the result of the exercise of 
his official judgment and discretion. By the provisions of the appli¬ 
cable acts of Congress, the supervision of the Osage tribal lands 
and minerals, the leasing thereof, and “ all things necessary to carry 
into effect the provisions of this act (June 28, 1906; 34 Stat. 539) 
not otherwise herein specifically provided for, shall be done under 
the authority and direction of the Secretary of the Interior.” (Sec¬ 
tion 12.) 

Paragraph 17 of the lease in controversy, conforming to and sub¬ 
stantially following the language of the regulations then and now 
in force, provides: 

“ Violation of any of the terms or conditions of this lease or of 
the regulations pertaining thereto shall subject the lease to cancella¬ 
tion by the Secretary of the Interior, or the lessee to a fine of not 
exceeding five hundred dollars per day for each and every day 

72 the terms of the lease or of the regulations are violated, or the 
orders of the superintendent in reference thereto are not com- 
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plied with, or to both such fine and cancellation, in the discretion of 
the Secretary of the Interior: Provided, That the lessee shall be en¬ 
titled to notice and hearing with respect to the terms of the lease or 
of the regulations violated, which hearing shall be held by the super¬ 
intendent whose findings shall be conclusive unless an appeal; be taken 
to the Secretary of the Interior within 30 days after notice of the 
superintendent's decision, and the decision of the Secretary of the 
Interior upon appeal shall be conclusive.'’ 

The decision ot the Secretary of the Interior herein was the de¬ 
cision of a question of fact, to wit, that the lessee, plaiijtiff, had 
ceased producing either oil or gas in paying quantities ijmder its 
said lease; that “ after April, 1922, the lease was wilfully neglected, 
if not completely and intentionally abandoned ” by plaintiff; that 
the lease had expired by limitation. The statute, the bules and 
regulations, and the voluntary stipulations of the lease make his 
decision conclusive. Therefore plaintiff is not entitled to maintain 
this suit nor to be awarded the relief sought herein. 

28. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges that inasmuch 
as the petition and answer herein, together with their exhibits, show 
various hearings at length before the superintendent of the Osage 
Agency, the Commissioner of Indian Affairs, and the Secretary of 
the Interior, at which counsel for plaintiff was present and partici¬ 
pated, and that due consideration was given and official action taken 
upon all questions entitled thereto, it is manifest that no arbitrary 
or capricious action was taken by the Secretary of the; Interior 
throughout the numerous proceedings mentioned and described 
therein. 

29. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges 

73 that under the facts as shown herein, and in the petition, the 
Secretary of the Interior was right in his determination of the 
case on its merits, to wit, in holding: 

(a) That plaintiff had abandoned the lease before or about the 
time its mortgage thereof to the Interstate Pipe Company ^as fore¬ 
closed, and the lease assigned after sheriff’s sale to Mamie Axelrod. 

(b) That the lease has not been a paying producer. 

(c) That the Secretary of the Interior and his subordinates and 
the Osage Indian Tribe in no way interfered with or prevented 
plaintiff from exercising any right of entry which it ma^y at any 
time have possessed. 

(d) That no rule of forfeiture is involved herein. 

(e) That the interests of the Osage Tribe have suffered by the 
apparent neglect of plaintiff to perform its obligations under the 
lease and maintain a paying production without unreasonable delay. 

Reference is again made to the copy of the decision of the Secre¬ 
tary of the Interior attached hereto as Exhibit A, for his exact and 
more detailed findings. 

30. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges that |the court 
has no jurisdiction to grant the relief sought on any ground. 

31. Further responding to the rule to show cause and further 
answering the petition as a wdiole, defendant alleges that the petition 
discloses no right in plaintiff to the relief sought. 

I 
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Wherefore defendant prays that the rule be discharged; that 
plaintiff take nothing, and defendant be permitted to go 
74 hence without dav, with his costs. 

Kay Lyman Wilbur, 

Secretary of the Interior. 

District of Columbia, ss : 

Kay Lyman Wilbur, being first duly sworn, on his oath says that 
he has read the foregoing answers and responses to the rule by him 
subscribed, and knows the contents thereof, and that the matters 
therein stated of his own knowledge are true, and those stated on 
information and beliefs he believes to be true. 

Kay Lyman Wilbur. 


Subscribed and sworn to before me this 27 day of March, 1930. 

[notarial seal.] W. Betrand Acker, 

Notary Public In and for the District of Columbia. 


E. C. Finney, 

Solicitor. Depart men f of the Interior , 

O. H. Graves, 

Assistant to the Solicitor. 

Attorneys for the defendant. 


75 


Exhibit A 


United States Department of tiie Interior, 

Office of Indian Affairs, 
Washington. Febmiary 25. 1030. 

The honorable the Secretaby of tiie Interior. 

My Dear Mr. Secretary : There is enclosed an assignment by the 
Osage Oil and Kefining Company to Continental Oil Company of 
an one-half interest in an oil lease on the Osage Reservation covering 
the southwest quarter of section 28, Twp. 24 N., R 8 E. The ques¬ 
tion to be considered is whether the lease has expired by limitation. 
We think it has. 

The lease was approved August 27, 1918, for a fixed term of five 
years from date of approval, and as long thereafter as oil should be 
found in paying quantities. A producing well was completed 
May 4,1921, and during June and July, 1921, and April, 1922, 421.88 
barrels of oil were run from the lease. After April, 1922, the lease 
was woefully neglected if not completely and intentionally aban¬ 
doned by the Osage Oil and Refining Company. Notice of its 
termination because of nonproduction was sent to the Osage Oil and 
Kefining Company, lessee, August 30, 1923, January 5, and May 17, 
1924, and it was requested to pay certain accrued rentals and to plug 
the abandoned well. No response was made to such notices and 
requests and the least was noted as having expired for want of 
production on the superintendent's records and the records of 
T6 this office. The oil and gas inspector at the Osage Agency in 
a memorandum of April 11, 1929, states that the oil produced 
from the lease would not have paid operating expenses, and that it 
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would have been remarkable had operations continued; and as a 
further indication of the abandonment of the lease by the' Osage 
Oil and Refining Company, he states that grass grew up through 
the derrick floor and pipes rusted out. 

The lessee became involved financially, and on July S, 1924, in a 
suit filed prior to the expiration of the five-year term of thb lease, 
judgment was rendered against it in the district court ofj Osage 
County for foreclosure of a mortgage on the lease and equipment. 
After an inspection of the premises by the assistant oil and gas 
inspector at the Osage Agency, who found about four feet of pil in a 
250-barrel tank on the premises, the lease was assigned by the sheriff 
to Mamie Axelrod, the purchaser at the sheriff’s sale; the assignment 
approved and the lease reinstated on the records in the belief that 
the well would produce oil in paying quantities. This belief | proved 
to be erroneous, however, as subsequent developments demonstrated 
and the oil and gas inspector at the Osage Agency is of the opinion 
that the lease has never been a paying producer. The Osage Oil and 
Refining Company did not protest against the approval of thej assign¬ 
ment by the sheriff to Mamie Axelrod. 

The t)sage Oil and Refining Company attacked the validity of the 
foreclosure sale on jurisdictional grounds, and the Supreme Court of 
Oklahoma sustained its position in a decision rendered November 9, 
1926 (253 Pac. 66), holding that Mamie Axelrod had no title to the 
lease, and legal title thereupon reverted to the Osage Oil and Refining 
Company. 

77 Under the assignment approved to Mamie Axelrod she took 
possession, cleaned out the well, deepened it and plugged it 

back, after which it produced a small quantity of oil at the! rate of 
two or three barrels per day, never exceeding five barrels pier day; 
and no production has been reported from the lease since May, 1927. 

Prior to the decision of the Supreme Court of Oklahoma! holding 
the sheriff’s sale void, Mamie Axelrod had contracted to assigjn a one- 
lialf interest in the lease to the Continental Oil Company and the 
assignment was approved by this department, also priori to the 
decision, March 30, 1926; and in February, 1926, a well of Approxi¬ 
mately 1,300 barrels per day was brought in on an adjoining tract. 
The Continental Oil Company never took possession under this 
assignment on account of suit involving the lease title; and ithe cash 
consideration to be paid for the assignment was placed in escrow 
pending the outcome of the court proceedings. Mamie Axelrod did 
not surrender possession of the lease following the decision of the 
Supreme Court of Oklahoma, and the Osage Oil and Refining Com¬ 
pany did not apply for a writ of possession against her, nor did it 
request the Superintendent of the Osage Agency to have the depart¬ 
ment’s records corrected to show that the sheriff's sale and assignment 
to Mamie Axelrod had been held invalid and it adjudged to be the 
legal owner of the lease. It did, however, protest the approval of the 
assignment by Mamie Axelrod of a one-half interest in the lease to 
the Continental Oil Company; and on February 25, 1927,! filed an 
action in the United States District Court for the Northern; District 
of Oklahoma to enjoin Mamie Axelrod and others associated jwith her 
from further operating the lease and claiming the benefits of the 
assignment of the one-half interest in the lease by Axelrod to 

78 the Contniental Oil Company, in connection with which 

| 

i 
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$50,000 consideration was being held in escrow. On April 29, 
1927, the case in the Northern District of Oklahoma was decided in 
favor of the Osage Oil and Refining Company, and the Continental 
Oil Company was held to be obliged to accept the assignment of 
the one-half interest in the lease as executed by Mamie Axelrod. It 
should be stated here that from February. 1920. to May, 1927. under 
the assignment to Mamie Axelrod, approved March 19. 1925, pur¬ 
suant to the sheriff’s sale, the well on the lease produced 404.92 
barrels of oil. 

In the decree of the District Court of April 29, 1927, the court 
said: 

u * * * It is further decreed as follows: Should the defendant, 

the Continental Oil Company, appeal from this decree and refuse 
to accept the said assignment, and refuse to ask for the approval 
thereof by the Secretary of the Interior, and refuse possession of 
said leasehold estate, then in that event the plaintiff shall remain 
in possession of said property and shall operate the same for and 
on behalf of the defendant, the Continental Oil Company, and upon 
an affirmance of this decree, that this court shall then adjust the 
account of the plaintiff for operating expenses as between it and 
the said defendant, the Continental Oil Company.” 

The court also held in this decree that Mamie Axelrod was a 
party to the proceedings, on appeal to the Supreme Court of Okla¬ 
homa, regarding the foreclosure sale and was bound and precluded 
by the judgment of the court in that case. 

Following this decree of the United States District Court, Mamie 
Axelrod surrendered possession of the lease and the Continental 
Oil Company took an appeal but did not file a supersedeas bond. 
The Circuit Court of Appeals sustained the lower court on Novem¬ 
ber 8, 1928 (29 Fed. (2d) 712). The Osage Oil and Refining Com¬ 
pany had not taken possession of the lease after the decree of the 
Supreme Court of Oklahoma invalidating the sheriff’s sale 
79 and Mamie Axelrod’s title, and no one was in possession of the 
lease from the time of the decree of April 29, 1927, and no 
production had been reported from the lease to the Superintendent 
of the Osage Agency since May, 1927. The superintendent therefore 
notified the record owners, Mamie Axelrod and the Continental Oil 
Company, that the lease was considered as having expired by reason 
of no production and so reported the lease to this office in accord¬ 
ance with the usual practice. 

Having received notice of termination of the lease, the Continen¬ 
tal Oil Company filed a motion in the United States District Court 
for the Northern District of Oklahoma for modification of the decree 
of April 29, 1927, affirmed by the Circuit Court of Appeals, so as 
to be relieved from accepting the assignment on the ground that the 
lease had expired by its own terms. The court granted its prayer 
and held that the lease had expired. This action was set aside by 
the Circuit Court of Appeals, however, on appeal by the Osage Oil 
and Refining Company on technical grounds relating to procedure, 
and subsequently on October 11, 1929, the District Court entered 
an order directing the Continental Oil Company to execute an 
acceptance of the assignment and submit the same for consider¬ 
ation of the Secretary of the Interior. The order requires a report 
back to the court on the action of the department with respect to 
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the assignment. It further provides that the acceptance of the as¬ 
signment by the Continental Oil Company “ and the subsequent action 
thereon by the Secretary of the Interior ” shall not prejudice the 
rights of the Continental Oil Company to present its application 
for a supplemental bill. and to assert all matters pertaining to 
the alleged invalidity of such Osage lease,*’ and reserves for further 
hearing and determination all other matters on the pleadings 
80 of the respective parties until the report of the Secretary of 
the Interior is filed in the case as to his action upon the 
assignment. 

Such is the history of the case. After the assignment was received 
counsel for the interested parties requested a hearing in th^ matter 
and have been accorded that right. Oral arguments were heard at 
hearings held February 12 and 13, 1930. 

The Osage Oil and liefining Company bases its case primarily on 
the ground that interference by the department prevented jit from 
operating the lease, and that therefore under the rule of law that a 
landlord can not interfere with his tenant and if the litigation 
results favorably to the tenant claim a forfeiture because of duties 
that should have been performed by the tenant during the litigation. 
We do not consider the rule applicable here for two reasons.! First, 
we are not dealing with a forfeiture but with the question whether 
the lease automaticallv expired bv limitation. In the case of GlU-es - 
pie v. Bobo (271 Fed. 641) the court had before it a leas£ which 
stipulated for a well within one year and provided for the extension 
of the right to drill bevornl the vear bv the pavment of a certain sum 
within the year. A check in payment was sent to the wrong!address 
and was not received until after the expiration of the year allowed 
by the terms of the lease. The court held that the lease terminated 
by limitation and that the question of forfeiture was not involved 
within the meaning of the equitable rule on that subject. The court 
said: 

“ It was no part of the purpose of the above set forth provision of 
the lease to secure the payment of any sum due the appellees Or either 
of them. The appellant was under no obligation to pay the eighty 
dollars. * * * The quoted provision stated the condition to be' 

complied with by the lessee to obtain an extension of the time 
SI allowed for beginning drilling operations. Compliance with 
that condition would have been the exercise of an option given 
the lessee. 

“ Such instruments as the one in question have been passed on 
frequently by the courts of Texas. It is well settled by the decis¬ 
ions of those courts that such an instrument confers upon!the so- 
called lessee a privilege for the specified time, with the option to 
secure the extension of the privilege for an additional period upon 
complying with the prescribed condition, and that time i$ of the 
essence of such a provision as the one above set out.” 

The court further used the following significant language : 

“ The equitable rule as to relieving against forfeitures | has no¬ 
application to the case of the failure of the holder of an option to do 
within the time fixed what is required to acquire the thing \Vhich is- 
the subject of the option. Equity does not undertake to dispense 
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with compliance with what is made a condition precedent to the 
acquisition of a right." 

The courts uniformly hold that oil and gas leases made for a fixed 
term and “ so long thereafter as oil or gas is produced in paying 
quantities “ terminate upon failure to produce in paying quantities 
after expiration of the fixed or exploratory term, not bv forfeiture, 
but by expiration of the term. Brown v. Fowler* (63 XE. 76): 
Foster v. Elk Fork Oil Company (90 Fed. 178); Union Gas and 
Oil Company ef al. v. Adkins et aL (*278 Fed. 854) : U. S. v. Brown 
(15 Fed. (2d) 565). See also the case of McDaniel v. Ilagger- 
St even son OH Company (243 Pac. 582), where it was held that 
contracts optional with respect to one party are to be construed 
strictly in favor of the party who is bound and against the one who 
is not bound: that oil and gas leases are to be construed liberally in 
favor of the lessor and strictly against the lessee. 

Secondly, we do not view the rule as applicable because in those 
cases where it is given effect by the courts the landlord is found 
responsible for the litigation and a party to it. (Mills and 
82 'Willingham on “The Law of Oil and Gas." page 117: Con¬ 
tinental OH Company v. Thomas* 29 Fed. (2) 733.) In the 
case under consideration the landlord (the Government acting for 
the Osage Tribe) is not responsible for the litigation in which the 
lease has been involved. It resulted entirely from the acts of the 
tenant, growing out of its financial involvements, was instituted bv 
him first in an attack upon the validity of the foreclosure sale and, 
secondly, in an attempt to enjoin others from operating whom the 
Government had recognized in good faith in approving the assign¬ 
ment with the sanction of the district court of Osage County. Okla- 
homa. after the foreclosure sale. In the meantime the lessee him¬ 


self had been legally adjudged to be entitled to possession and did 
not consider the interest of the Government nor the Osage Tribe to 
sufficient extent as to take any steps to provide for the operation of 
the lease so that it might be kept in good standing pending the 
termination of the litigation: nor did it join the Government or 
the Osage Tribe in the litigation at any time as representing the 
landlord. The general rule is that in suits affecting trust property, 
both the trustee and the beneficiary must- be made parties. (Story 
on Equity Pleading, section 207.) The further rule is that all 

A *4 C7 * / 

persons having legal or beneficial interests in the subject matter are 
necessary parties. (Shields v. Barrow , 17 How. 131.) Moreover, 
when the Osage Oil and Refining Company was given the right of 
possession by the decree of April 29, 1927, and was supported by the 
word of the court that its operating expenses would be adjusted if 
it should, under the decree, develop the premises; and its adversaries 
were specifically enjoined from interfering, it failed to avail itself of 
its rights and through such failure the interests of the Osage Tribe, 
its landlord, have suffered. 

83 It should be stated here that the Osage Oil and Refining 
Company did take possession, but not until after a delay of 
more than two years. It went into possession May 22, 1929, without 
the sanction of this department or of the superintendent of the Osage 
Agency, it then being thought that the lease may have expired in the 
meantime for lack of production. Had it exercised its rights and 
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taken up the lease within a reasonable time after the Supreme Court 
of Oklahoma cleared its title or within a reasonable time after the 
decree of the United States District Court of April 29. 1927,1 which 
placed upon it the duty of so doing if the Continental Oil Company 
appealed, it would have been here on a more substantial footing. 

Assuming that the department would be chargeable in law with 
interference by its approval of March 19, 1925, of the assignment to 
Mamie Axelrod pursuant to the sheriff’s sale, although in dbing so 
it was recognizing and giving effect to the judgment of the Osage 
County court, such interference it would appear ceased on November 
9. 1920, when the Supreme Court of the State held the sheriff’s sale 
to be void. The period of time between the approval of the assign¬ 
ment and the decision of the court is approximately 20 months. 
Under the rule followed in cases of interference by a landlord with 
his tenant, the Osage Oil and Refining Company would be ehtitled 
to this approximately 20 months to do the things it should have done 
under the terms of the lease while the litigation was pending! The 
record shows, however, that it did not attempt to assume itjs obli¬ 
gations under the lease until January 25, 1929, or more than two 
years after the date of the decision of the Supreme Court of Okla¬ 
homa. Thus it has had more time than the courts allow in 

84 cases where there is active interference. It had approximately 
21 months time after the decree of the United States Dis¬ 
trict Court of April 29. 1927, enjoining upon it the duty of operating 
the lease, before it applied for correction of title records at the Osage 
Agency and possession of the lease. It can hardly deny that! after 
these court decisions it was in legal possession and that it was bound 
to exercise reasonable diligence to secure physical possession of the 
premises and operate the lease, especially in view of the fact that 
Mamie Axelrod and her associates were thereafter perpetually en¬ 
joined from asserting any rights under the lease. When questioned 
at the hearing held at the Osage Agencv, June 26, 1929, why lit did 

i not take possession as the court contemplated it should, counsel for 
the Osage Oil and Refining Company replied that Mamie Axelrod’s 
equipment was still on the lease. When asked if he applied to the 
superintendent for assistance, he replied “ no,” adding that he did 
not do so because he knew the superintendent was not recognizing 
him. There could hardlv have been a more urgent reason under the 
circumstances why he should have gone to the superintendent. Again 
he said he did not take possession because I did not want to measure 
arms with the Interior Department and did not want to operate 
until the department changed the records, and recognized us, and 
reinstated our division order, and make it possible for us to operate 
without interference.” It wfill be remembered that the couiit had 
already enjoined the adversaries of the Osage Oil and Refining! Com¬ 
pany from any interference and it did not apply to the superinten¬ 
dent for correction of the records until January 25, 1929. j The 
division order was never revoked. Certainly most effective meas¬ 
ures could have been resorted to by the Osage Oil and Refining 
Company with forthcoming results, to get physical posses- 

85 sion of the lease, if more was needed than the strong arm of 
two courts upholding its title and one of the courts laying 

upon it the duty of operating the lease if the Continental Oil jCom- 
pany took an appeal in the case. 
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It would seem that there was no such interference, therefore, by 
the Government or bv the Osage Tribe, which was not fully offset 
by time available to the Osage Oil and Refining Company, after its 
title was cleared by the courts, as the court had in mind in the state¬ 
ment which appears in the decision of September 14. 1929 (34 Fed. 
(2d) 585) to the effect that the Secretary of the Interior would 
4 * probably ” approve the assignment. Instead of having been inter¬ 
fered with, the Osage Oil and Refining Company remained inactive, 
and is here surrounded by circumstances resulting largely from its 
own failures: and it appears that its case must fall by the weight of 
its own evidence, which admits that it delayed for a longer period 
than it would have been entitled to under the decisions in cases 
where there has been active interference, and thus allowed the lease 
to cease producing and expire by its own terms, before it made an 
honest attempt to operate it after its title thereto had been cleared 
by the courts. 

It is therefore recommended that the lease be held to have expired 
and that the assignment be disapproved. Should this recommenda¬ 
tion meet with your approval it will be unnecessary to give consid¬ 
eration to the application of the Osage Oil and Refining Company 
for a location for a new well and for the approval of division orders. 

Respectfully. 

(Signed) C. J. Rhoads, 

Commissioner . 

Recommendation approved Feb. 26, 1930, and the assignment 
disapproved: 
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United States Department of the Interior. 

Indian Field Service, 

Osage Indian Agency, 
Paichuska , Oklahoma , December 6 , 1929, 

The honorable the Commissioner of Indian Affairs, 

Washington, D. C. 

Sir : I have the honor to make reference to your letter of November 
21, 1929, enclosing two affidavits by J. R." Hoskins, Supt. of the 
Osage Oil and Refining Company, submitted your office by Mr. 
Menllat, attorney for the Osage Oil and Refining Company, in 
connection with pending assignment of a one-half interest in the 
SW. 28-24^8 to the Continental Oil Company. 

Inasmuch as these affidavits deal primarily with alleged activities 
on the lease and demands purported to have been made for possession 


(Signed) Jos. M. Dixon, 

First Assistant Secreta'ry. 

Exhibit B 
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by the Osage Oil and Refining Company and its superintendent, 
J. R. Hoskins, you request that a report be submitted by this office, 
together with a statement from the oil and gas inspector as to whether 
in his judgment the lease is capable of producing oil in paying quan¬ 
tities. You particularly ask as to any application made by the Osage 
Oil and Refining Company for possession of the lease or correction 
of the records as to ownership thereof after the decree of the U. S. 
District Court rendered April 29, 1927. 

Under date of May 15, 1929, I received a letter from the Osage 
Oil and Refining Company requesting permission to take possession 
of the lease and also asking that a shallow well drilled by Axelrod 
on the lease be plugged and his machinery removed therefrom. I 
am quoting from the last paragraph of my letter of May 18, in reply 
thereto, viz: 

* 4 Until the question of status of the lease is fully determined I 
would prefer that you remain off the premises and hereby formally 
request you accordingly/’ 

On May 20, I received another letter from Mr. Whitehead, presi¬ 
dent of the Osage Oil and Refining Company, renewing his; request 
for possession of the lease and advising that he had engaged one 
Hal Jones, of Hominy, Oklahoma, to proceed with;the re- 
87 building of a rig over the well immediately, thus disregarding 
my request to delay taking possession of the lease until the 
matter of status was passed upon by the department. However, on 
May 22,1 again wrote the Osage Company at both Dallas. Texas, and 
Oklahoma City, Oklahoma, in part as follows: 

44 As you are aware, the lease involved has been terminated on 
the records of this office and status thereof must be passqd upon 
by the department before I can permit you or anyone else to enter 
upon the premises for the purpose of resuming development of the 
lease, and you are accordingly requested to abide by this j request 
until the department at Washington has passed upon the matter.” 

On May 24, I wired the Osage Company as follows: 

44 You are hereby requested and directed to discontinue all work 
of whatsoever nature on southwest twenty-eight twenty-four eight 
forthwith and have workmen and any other representative vacate 
premises pending determination status of lease per mv letter 
twenty-second.” 

Immediately upon receipt of telegram of May 29, signed 4 * Dixon,” 
reading as follows: i 

44 Until question of termination of lease of Osage Oil and Refining 
Company has been determined no action should be takeni by you 
either to permit or refuse operations thereon,” 

I notified the Osage Company accordingly. 

During and prior to the time the above correspondence w^is being 
exchanged the Osage Oil and Refining Company had taken posses¬ 
sion of the lease, but nothing was done to lead them to believe that 
they would be forcibly ejected from the premises. My action was 
consistent in that they had been notified that the lease had b£en held 
to have expired on the records of this office as of October 31, 1928, 
but the procedure followed has been that used by Mr. Whitehead in 
his business relations with this office, i. e., to request what he desires 
provided he wishes to make a record of the transaction an£ if not 
granted to go ahead without authority. 

i 

I 

i 
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I am enclosing herewith the Osage Oil and Refining Company’s 
letters referred to and my replies thereto together with statement 
of oil and gas inspector, Waid, who is familiar with the history of 
the lease involved from the time it was acquired by the Osage Com¬ 
pany until the present time. 

The only report of production that has been received since Mamie 
Axelrod was dispossessed and the lease was taken over by the Osage 
Oil and Refining i Company is one dated November 7, 1929, for 
months of June, July, August, and September, copy of which is 
appended to one of the affidavits of Mr. Hoskins. However, Mr. 
Waid in his memorandum says he has been on the premises recently 
and the lease, although being operated continuously, is producing less 
than an average of one barrel of oil per day; further, that it is 
88 his opinion that the lease is not a paying proposition at this 
time and never has been. His statement appears to set forth 
the facts as they existed from the time the lease was first operated, 
and I do not believe that I can add anv more to the information 
furnished now and that 'which has heretofore been given in my 
several reports concerning the lease. Both affidavits of Mr. Hoskins 
are returned. 

It would appear that the decisions of the courts have no bearing 
on the status of the lease inasmuch as they pertain to suits instituted 
from an equity standpoint and were decided on that basis. Whether 
the lease is in force or expired as contended by this office is a matter 
coming within the jurisdiction of the Secretary of the Interior 
under the laws governing leasing of lands held in trust for or 
belonging to Indians. 

In case No. 4694, Tidal Osage OU Company, appellant, vs. Roy 
O. West as Secretary of the Interior , in the Court of Appeals of the 
District of Columbia, Hon. Josiah A. Van Orsdel, associate justice, 
held in part as follows: 

u Whether he decided right of wrong is not the question. Having 
jurisdiction to decide at all, he has necessarily jurisdiction, and it 
was his duty to decide as he thought the law was, and the courts 
have no power whatever under those circumstances to review his 
determination by mandamus or injunction.” 

I am enclosing herewith a copy of the opinion referred to for 
your information and in doing so I have in mind that Mr. White- 
head has been citing court decisions in his favor in demanding 
possession of the lease. 

Respectfully, 


J. Geo. Wright, Superintendent. 


89 


Memorandum 


Oil & gas 
WAW: McK 

Osage OU <£* Refining Company vs. Local Court , Mamie Axelrod, 
et al., 

SW 14 28-24-8, Osage Reservation. By Wm. Ash Waid, chief 
U. S. oil & gas inspector. 
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Osage Indian Agency, 
Pawhuska , Oklahoma , November 20,1929. 

Mr. J. Geo. Wright, 

Supt. Osage Indian Agency , Pawhuska , Oklahoma. 

Dear Sir: Relative to the present condition and daily production 
of a certain well located in the SW *4 of sec. *28-24-8 and being 
now operated by the Osage Oil & Refining Company and as to 
whether in my judgment said well is capable of producing oil in 
paying quantities. 

This well is located near the center of a 160-acre tract, away 
from a public road, in a rough woods and rocky area. It puts 
one barrel or less per day into a small wood tank on the premises. 
Some of the oil now produced is being used as fuel. I doubt if 
much is being used as fuel, nothing compared to the amount used 
when cleaning out or running tools. On a pumping well you can 
save and use what gas you have and they are using some gas and 
some wood. I judge from experience, in looking at the bil tank, 
that the tank holds slightly less than y 2 barrel per inch of height. 
Two tanks of oil have been run this fall into the Sinclair Pipe Line 
and there was yesterday 3' 8" in the tank. The last tank was run 
on November 8, 1929, from 7' 0" to 0' 11". Allowing y 2 parrel to 
inch this would give a run of 36 barrels gross. Counting the shut 
off at 11" on November 8th and 3' 8" in tank November 125th at 
y 2 barrel per inch would give a gross accumulation of 15| barrels 
in 17 days, less than a barrel per day. This is simply facts, j Count¬ 
ing it at a barrel per day, at the gravity price, would be about 
$40.00 a month income. I do not know what expenses are, but 
the usual pumper wages are $125.00 per month. I do not see how 
any one could figure this as a paying proposition. 

You ask if it is capable of producing oil in paying quantities. 
No one can tell what a well might be capable of doing, but the fact 
is, in my opinion, it is not doing it now 1 and never did do it and 
never will do it. 

90 The Osage Oil and Refining had all the chance in tlie world 
to make a paying well out of this proposition when they had it 
in 1920 to 1925. At this point I would like to quote from mv report 
of April 11, 1929: 

“ There is no man in the Government service with anv: greater 
knowledge of the physical conditions on this lease than I havel I was 
here before the first well was drilled. I was on the property many,, 
many times while the well was drilling and several times after the 
property was nonproducing and practically abandoned by Whitehead, 
of the Osage Oil and Refining Company. Whitehead savs ! he was 
restrained, dispossessed, prevented from operating. He was not. 
He simply quit. I tried to get them to start up, keep going, do some¬ 
thing, or plug the hole. No use. I know when an oil lease is aban¬ 
doned, and if ever a lease died of its own terms this lease was dead 
because of nonproduction or operation at the end of the five-year 
period, August 27, 1923. 

“ Let me recite. This oil lease was approved August 27, 1918, for 
5 years and as long thereafter as oil is found in paying quantities. 

‘ Round ’ is synonymous with the word ‘ produced.’ ‘ Produced ’ is- 
the word used in all commercial leases. May, 1920, a well was started. 
May, 1921, the well was finished and started producing oil. That 
year there was transferred from the lease 281 barrels. Not vepy much. 
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oil. It would bring in about $400.00. $400.00 would not pay the 
labor bill. Pay about half the labor bill. The next year, 1922, the 
well made one sale of 140 barrels in April. That’s the end of things. 
This oil sale from the lease probably brought in $200.00. Labor bill 
was probably $400.00 or $500.00 for the same period of time. Nothing 
very mysterious why operations stopped. It would certainly have 
been remarkable had operations continued. The fact is, oil could not 
be produced in paying quantities. Grass grew up through the der¬ 
rick floor, pipes rusted out. 

“August 27, 1923, the end of the five-year period came and went. 
The lease was not operated. I talked with the acting superintendent 
.about plugging the hole, but could get nothing from him. You 
wrote letters to the company office with indifferent result. Bondsman 
for the company tried to withdraw their bond. You would not 
permit that until the well had been properly plugged up. This 
company had other nonproducing leases. They got behind in the 
rentals. The department cancelled all of the remaining leases of this 
company for cause. The bondsman had to pay to this office back 
rentals of $3,640.00. Rentals defaulted by the company. The record 
files will sustain my remarks. On this particular lease trouble con¬ 
tinued to pile up. You wrote the company under the date of May 
17, 1924, that as operations had stopped and the lease had expired of 
its own terms, to immediately take steps to plug the hole thereon. 
My recollection is that your letter was never replied to. Debts piled 
up. bills accumulated, liens were filed. Then the Osage County 
.91 court stepped in through a sheriff sale and the property title 
passed to Axelrod in March, 1925. Axelrod tried to revive the 
well: although he sold some oil and furnished the tribe a royalty he 
never made the lease pay. However, Axelrod struggled along until 
February, 1926, when the adjoining lessee drilled a 1,300-barrrel well 
from the Wilcox sand and offered Axelrod $100,000.00 for his lease. 
Things began to move right now. Whitehead appeared on the 
scene, got out an injunction against Axelrod, and has had the matter 
in the courts ever since. Whitehead desires to profit by selling the 
property to the adjoining lessee. 

44 I claim this lease has been dead on two occasions and under two 
ownerships. First, it was dead in August, 1923, and at all times 
subsequent while in the possession of Whitehead as the Osage Oil 
and Refining Company. It was dead because it was not operated. 
It was dead because oil was not found , in a continuous sense, year 
by year. It was de^d because of section 1 of the department lease. 
It was not operated in a workmanlike manner. It was dead because 
of section 5 of the department lease. It was dead under section 17 
of the department lease. WTiitehead raises the issue at this point. 
Whitehead says that section 17 provides the oil lessee is 4 entitled to 
notice and hearing with respect to the terms of the lease or terms of 
the regulations violated which hearing shall be held by the superin¬ 
tendent and his findings shall be conclusive.* How are you going to 
hold a hearing when the lessee will not answer letters, will not ask 
for a hearing. Paragraph 30, page 20 of the regulations, provides 
that a letter mailed is sufficient notice. W r hitehead at all times had 
a copy of the lease. The cancellation and forfeiture conditions of 
.said lease because of nonproduction, are self-executing. In my 
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judgment Whitehead had a full knowledge of all the facts at all 
times. However, I hold that the right of 4 notice and hearing ’ 
refers to some fault, complaint or violation where there is an ele¬ 
ment of uncertainty. Nonproduction, nonoperation works a forfei¬ 
ture by the owner himself, a fact of which he is fully cognizant. 
Those "are the terms of the lease. Again he repeatedly and consist¬ 
ently violated paragraph 27 of the regulations. Cancel th^ lease? 
Yes, but you could not cancel with the well not plugged. Ilf you 
cancelled the lease you had to release the bond. In fact, Whitehead 
was virtually allowing the bonding company to hold the sack. 

44 There is no question about the lease being dead and terminated 
while Axelrod had it. It died in October, 1928. The lease was sub¬ 
sequently cancelled by the department. This is the second occasion 
in which the lease died. 

44 Whitehead succeeds in having the courts invalidate and set aside 
the Axelrod title. Very well, then. We will go back of the Axelrod 
title and the lease is dead because of acts of the owners in 1923 and 
1924, after the five year period. The Osage Tribe have never 
92 been a party to any of this argument. Clearly the lease is 
dead of its own terms and I want to see the cancellation stick 
and the lease offered at auction to the highest bidder, the tribe bene¬ 
fiting in accordance with their legal rights and interest. 

4 * I had trouble with this well when it was drilled in 1920 because 
of gas waste. Threatened to shut them down, to recommend a fine. 
All their operations were conducted in a 4 hit and miss,’ unstable 
manner. I therefore recommend against any further transfer, 
assignment, or extension of this lease.’* 

In reference to the affidavit of J. R. Hoskins of November |6, 1929, 
wherein the said Hoskins states that I made him mud in an Oil sand 
in 1920 on the well in question at a depth of 1,956 to 1,977 feet capa¬ 
ble of producing 40 barrels of oil per day. 

The facts of the matter are this, there was nothing else tojdo. It 
had to be mudded and I can make an affidavit if necessary. Where 
I mudded this well is in the Oswego lime. The Oswego lime in the 
Osage is a gas sand, always has been a gas sand, is never considered 
an oil sand. In this case there was a great amount of g^s. The 
waste was excessive. I should have fined the company ior negli¬ 
gence and inefficiencv. There was more gas wasted on this vVell than 
on any ten drilling wells of that year. I should have made them 
load the hole, but they were fishing for collapsed pipe. They in¬ 
sisted on leaving the well open while they hunted fishing tool$. This 
was not a matter of a few days waste, but weeks and weeks.j When 
they finally got down through all of this so they could set a string of 
casing I had them pour mud around back of the pipe to keep the gas 
from coming out. There never was but a spray of oil, like la slight 
fog. A show of oil is found both above and below the Oswego in 
this locality. In this case there was about 700 feet of open hole from 
one string of casing to the next inside casing. My only regret and 
the onlv thing I could be criticised for was that I did not make them 
load the hole and mud the well much sooner than I did. They could 
not get away with anything like that now. 

I never had any objection to any lessee producing gas and oil. 
But in commercial quantities one mineral cannot be produced at the 

i 
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expense or waste of the other mineral. That is the terms of the 
signed lease. Oil and gas are separate leaseholds over the same 
lands. The oil lessee has the exclusive right to the oil and the gas 
lessee has the exclusive right to the commercial gas from the same 
lands. We do not permit waste of gas. which accounts for the fact 
that the Osage gas recovery is recognized as the most efficient in the 
United States. 

I deny absolutely the inference in the last line of the referred to 
affidavit, to wit: 4 * The inspector * * * has ever since refused to 

permit the same to be reopened.*’ The reopening has never been 
discussed with me by Hoskins or the Osage Oil and Refining Com¬ 
pany. They have been in full and undisputed possession for 
93 months, especially so since the Washington office wire to you 
of May 29. 1929, advising you neither refuse or permit oper¬ 
ations. I have no objections to the opening of the Oswego if it can 
be made a paying oil well and there is no unnecessary waste of gas 
and things are conducted in a workmanlike manner and in conform¬ 
ity to the department rules and regulations. I make no arbitrary 
rules of my own, but I am going to enforce the terms of the oil and 
the gas leases or report the delinquency to you that the offenders may 
be fined. 

In reference to the J. R. Hoskins affidavit of November 8, 1929, 
Hoskins states that 44 he is superintendent for the Osage Oil and 
Refining Company and has been superintendent for said company 
since the early part of the year 1921.** 

As a matter of fact I know that Hoskins has worked at sundry 
and divers jobs during that time in and out of the Osage Reser¬ 
vation. I have on file lessees reports signed by Hoskins as Supt. in 
1924 from a lease in NE. % 28-23—11, Axelrod and Dickson, lessees. 

In 1925 Hoskins was employed bv Axelrod on lease now in contro- 
versv. Hoskins told me he was superintendent for Axelrod and 
Dickson, who are operating leases in the Osage jointly and acted as 
such superintendent on the SW. *4 28-24-8, and I am advised 
received a salary of $10.00 per day for such services. Many times 
I have conferred with Hoskins and Axelrod on the lease and in my 
office relative to the reconditioning work which Axelrod had in 
progress. I have photostat copies of two of his payment checks on 
my desk which I will attach to this memorandum. This is not all, 
there are many more checks. This may be, to a certain extent, irrel¬ 
evant, but I can not reconcile that part of the Hoskins affidavit 
which recites his continuous employment by the Osage Oil and 
Refining Company with the actual facts; however, there is no 
question but that Hoskins has been familiar at all times and with all 
work on the well and lease in question and never did make a paying 
proposition out of it. 

Further in this affidavit Hoskins states that 44 oil and gas inspector 
Waid would not surrender possession of said lease to Osage Oil and 
Refining Company.’* To surrender or not to surrender a lease 
is not one of my functions and I do not remember of saying anything 
about force or possession or dispossession by force. I doubt if I 
would do that. I do not remember of talking with Hoskins on this 
subject. 

I do remember of talking with Whitehead on this subject along 
in the first of February, 1929. I advised Whitehead at that time 
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that he was not the record owner and that I thought his lease was 
dead but I said nothing about force. 

Respectfully, 

Wm. Ash Waid, 

Chief Oil and Gas Inspector. 

94 Demurrer 

Filed April 11, 1930 j 

i 

i 

* * * * * * * 

Comes new the relator and says that the answer of the defendant, 
Ray Lyman Wilbur, Secretary of the Interior, to the petition in the 
above-entitled cause is bad in substance. 

C. H. Merillat t 

Attorney for Relator. 

Note. —Among the points to be argued is that the answer s^ts forth 
no good and sufficient reason in law why a division order and a new 
location should not be approved and given to the relator, plaintiff 
herein, and why a peremptory writ of mandamus should pot issue 
compelling the respondent, defendant herein, to recognize the lease 
of plaintiff Osage Oil & Refining Company and approve th^ assign¬ 
ment by relator of a half interest in said lease to the Continental 
Oil Company. 

2. That the Secretary of the Interior is estopped, after having 
approved after full investigation the assignment from the sheriff 
of Osage County to Mamie Axelrod of the lease of the Osage Oil & 
Refining Company, now to assert that said lease had been abandoned 
and was not in force and effect at the time said assignment was 
approved. 

3. That the lease of the Osage Oil & Refining Company cap not be 
held to have expired or been abandoned without notice given by 
defendant to the plaintiff herein. 

4. That petitioner having been denied possession of the leise from 

the date of approval of an assignment to Mamie Axelrod 

95 the lease can not be held to have expired for nonprbduction 
in the interim nor without notice and opportunity to relator 

to drill other and additional wells, which permission has been re¬ 
quested and denied. 

. 

96 Stipulation 

Filed April 25, 1930 j 

* * * * * * * 

It is hereby stipulated and agreed bv and between the parties to 
the above-entitled cause, acting by their respective attorneys of 
record, that the following papers are true copies of official papers 
on file in the office of the Secretary of the Interior or in the office 
of the Superintendent of the Osage Indian Agency, an office under 
the direction of the Secretary of the Interior, and that th^ papers 
may be treated as part of the record in the above entitled cause the 
same as though they had been attached as exhibits to the pleadings 
filed herein and as though they had been formerly pleaded in said 
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cause, all exception, however, being hereby reserved by the defend¬ 
ant hereto to the said papers or any of them on the ground that the 
same are not material, relevant, pertinent, or competent to the issue 
involved in said proceeding. 

C. H. Merillat, 
Attorney for PI dint iff. 

O. H. Graves, 

! Attorney for Defendant. 


97 Memorandum 

I visited the lease in the SW. 28-24-8, belonging to the Osage Oil 
& Refining Company. 

There is a well, No. 1, on this lease that produced oil through the 
month of August, 1923. Because of the financial condition of the 
company, this well was shut down September 1, 1923. There is a 
250-barrel steel tank at the well that has 4 feet 6 inches of oil in it. 
In my judgment this property has produced oil in paying quantities 
up to September 1, 1923. and the lease thereon would not be subject 
to cancelation until after September 1. 1924. Even the cancelation 
of this lease at that time would be questionable. 

Respectfully, 

(Signed) William L. Eagan, 

i Asst Oil & Gas Inspector. 

Osage Indian Agency. 

Pau'huska . Okla ., July 21 , 192J 


98 Osage Indian Agency, 

PaiL'husJea , Oklahoma , April 13 , 1925. 

Mr. M. Axelrod, Bartlesville , Okla. 

Dear Sir: Replying to your letter dated April 11. 1925. permission 
is hereby granted you to deepen your well No. 1 in the SW. 28-2-4-8 
in accordance with the regulations pertaining thereto as approved 
March 7, 1923. 

Respectfully, 

(Signed) J. George Wright, 

Superintendent. 

99 Sinclair Crude Oil Purchasing Company, Division Order 


8045 
SCOP 
File No. 1417 


March 2, 1926. 

To Sinclair Crude Oil Purchasing Company: 

The undersigned, and each of them, guarantee and warrant that 
they are the legal owners in the proportions set out below of all the 
oil produced from the Tom Slemming farm, described as Osage 
28-24^8 in Osage County, SW/4, State of Oklahoma, and com¬ 
mencing as of 7 a. m. the 2nd day of March, 1926, and until further 
notice either from you or us you are authorized to receive oil there¬ 
from, purchase it and pay therefor as follows: 
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Credit to Mamie Axelrod. 

Division of interest, sole owner. 

Post office address, 712 Cherokee, Bartlesville, Okla. 

One-sixth royalty to Osage Tribe of Indians. 

The following covenants are also parts of this division order, and 
shall be binding upon the undersigned, their successors, legal repre¬ 
sentatives. and assigns: 

First. The oil run hereunder shall become your property!as soon 
as the same is received into your custody or that of Sinclair Pipe 
Line Company or any pipe line company designated by you. 

Second. The oil received and purchased in pursuance hereof shall 
be delivered f. o. b. to you or any pipe line designated by you which 
gathers and receives the same, and shall be paid for semimonthly 
to the owners set out above at the market price paid by you! for the 
same kind and quality of oil on the day of the receipt thereof, by 
mailing or delivering to each of them on or before the 25th day of 
each month a bank check or draft for the amount due on account of 
oil purchased hereunder during the first fifteen (15) days'of such 
month and in like manner on or before the 10th day of each month 
for all oil purchased hereunder during the preceding month, after 
the 15th day thereof. Pipe line grades and measurements ti govern 
and control in all settlements. 

Third. You shall deduct three per cent (3%) from all oil Ireceived' 
from wells into pipe lines on account of dirt and sediment!, and in 
addition, shall deduct one-twentieth (1/20) of one per ceijit (1%) 
for each degree of heat above normal temperature; quantities are 
to be computed from regularly compiled tank tables. Yon are to 
receive merchantable oil only under the terms of this division order. 

Fourth. Satisfactory abstracts or other evidence of title will be 
furnished to you at any time on demand. In the event of h failure 
to so furnish such evidence of title, or in the event of a dispute at any 
time concerning title, you may hold the proceeds of all oil ireceived 
and run without interest, until indemnity satisfactory to you 
100 has been furnished and in the event any action or suit is filed 
in any court affecting the title either to the real property 
above described or to the oil produced therefrom, in which any of 
the undersigned are parties, written notice of the filing of said action 
shall be immediately furnished to you by the undersigned), stating 
the court in which the same is filed and the title of such action or 
suit. 

Fifth. This division order shall become valid and binding on each 
and every owner above named as soon as signed by him or her re¬ 
gardless of whether or not any of the above-named owners have 
so signed. 

(Signed) Mamie Axelrod. 

Witnesses: 

Alma Strader. 

H. O. Dixon. 

Opal Colyar. 

March 6, 1926. 

Approved subject to terms of lease and regulations of .March 7, 


1923, and amendments. 


(Signed) 


J. Geo. Wright! 

Supt. Osage Agency. 
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101 Oil & Gas 467-29 
48727-28 

GHB: A JV 

Osage Indian Agency, 
Pawhuska , Okla., January 10 , 1020. 

Bell and Fellows, 

Attorneys and Counselors , Tulsa , Oklahoma. 

Attention Mr. Rav S. Fellows. 

«/ 

Gentlemen: Reference is made to your letter of January 2, 1929, 
acknowledging on behalf of the Continental Oil Company notice 
dated December 22, 1928, calling attention to termination of oil 
mining lease described as the SW/4, section 28-24-8. Osage County, 
by reason of failure to produce oil since May, 1927. 

The lease was owned by the Osage Oil Refining Company and 
acquired through sheriff’s sale by Mamie Axelrod to satisfy a mort¬ 
gage, who subsequently assigned an undivided one-half interest 
therein to the Continental Oil Company in consideration of a cash 
consideration and agreement to perform certain development. 

I have been uncfHc’allv informed that suit was instituted bv J. E. 
Whitehead on behalf of the Osage Oil & Refining Company to recover 
possession of the lease and that he has been successful in an action to 
that end in both State and Federal courts. This office has never 
received any formal notice of the suits involving the lease nor has a 
copy of the decrees rendered in the matter been filed. However, the 
lease produced only a very small quantity of oil and has not been 
operated since May, 1927. as stated, and in accordance with the terms 
thereof it has terminated by reason of the expiration of the five-year 
period and failure to produce oil. 

102 You ask in behalf of your clients, the Continental Oil Com¬ 
pany, that sufficient time be granted to comply with the re¬ 
quirements contained in notice of December 22, requesting that two 
wells on the premises be plugged and the lease surrendered for nota¬ 
tion as to termination—further that inasmuch as the notice conflicts 
in some respects with the decree of the court you desire the lease be 
continued in force until you receive further directions from Judge 
Kennamer so as not to stand in violation of any of the provisions of 
the court’s decree. 

I have, accordingly, advanced the expiration period of the lease 
to January 31, 1929, and I trust that you will be in a position to 
advise me just what procedure you desire to follow in the matter by 
that time. 

Respectfully, 

(Signed) J. Geo. Wright, 

Superintendent. 

i 

103 March 2, 1929. 
Mr. J. George Wright, 

Superintendent Osage Agency. 

Dear Mr. Wright: Further reference is made to your letters of 
February 9 and February 14, 1929, submitting for consideration 
petitions of the Osage Oil & Refining Company to have the record of 
this office and of the Osage Agency corrected so as to show title to 
Osage oil and mining lease covering SW. 28-24-8, approved August 
27, 1918, in favor of the Osage Oil & Refining Company and subse- 
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quently assigned by the sheriff of Osage County to Mamie Axelrod, 
who thereafter assigned a one-half interest therein to the Continental 
Oil Company to be in the Osage Oil & Refining Company: that the 
lease be held in good standing and that the assignment of anj undi¬ 
vided one-half interest therein by the Osage Oil & Refining Company 
to the Continental Oil Company be approved. 

Ref ore taking action on the matter of whether or not the legse has 
expired in accordance with its own terms or is still in force andjeffect, 
it is desired that the Osage tribal attornev examine the records lin the 
case and advise, in the light of the various court decisions in the case 
and of the fact that the Osage Oil & Refining Company was dispos¬ 
sessed of the lease on account of litigation and assignments approved 
by the department, and thus precluded from operating the lea$e and 
maintaining production, as to whether or not as a matter of law. in 
his opinion, the lease can or should be held to be still in foiye and 
effect. Your further report and recommendation in the matter is 
also desired. 

The record in the case, which is enclosed for vour information, 

•/ I 7 

should be returned with vour report. This matter should bei given 
prompt attention and report submitted at the earliest practicable 
date. I 

Sincerely yours, 

(Signed) Chas. H. Burke. Commissioner. 


104 


Opinion of Justice Bailey 
(Filed June 14. 1930) 


* 


sj« * * * * 

i 

In so far as the petition prays for a mandamus to compel the 
defendant to approve an assignment of a lease, I think that the 
question is one within the discretion of the defendant, and that his 
refusal based upon his conclusion that the lease has terminated 
can not be reviewed by this court. 

But as to the other relief prayed in the petition the situation is 
different. The approval of the assignment by Mamie Axelrod to 
the Continental Oil Co. is. I think, a conclusive and final determina¬ 
tion that the lease was then in existence. The defendant contends, 
and to this extent I agree with him, that the termination of the 
lease by reason of the nonproduction of gas or oil in paying! quan¬ 
tities is not one of the violations of the terms and conditions of the 
lease in paragraph IT thereof. The defendant in his answer, how¬ 
ever, claims that 4 ‘ The statute, the rules, and regulations, afid the 
voluntary stipulations of the lease make his decision conclusive.” 
I have not discovered these provisions either in the act, or lin the 
lease, and I should like to have counsel for the defendant to point 

them out. ! 

BaileIt, /. 

105 Stipulation 

Filed June 23. 1930 


It is hereby stipulated and agree by the respective parties hereto 
that the answer and response to the rule to show cause issued j hereto 
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may be physically amended by striking from said answer and 
response as filed the following at the end of paragraph 27, page 12: % 

44 The statute, the rules, and regulation, and the voluntary stipula¬ 
tions of the lease make his decision conclusive. Therefore, plaintiff 
is not entitled to maintain this suit nor to be awarded the relief 
sought herein.’’ 

And by inserting in lieu thereof the following: 

44 The above-quoted section 17 therefore is inapplicable.” 

2. That paragraph 8. page 4, of said answer may be amended by 
inserting physically after the words 44 new well ” the following: 

44 drilling of* which was begun on August 4, 1925,” and after the 
word i4 operator,” where first occuring in said paragraph, the 
following: “Mamie Axelrod.” 

C. H. Merillat, 
Attorney for Plaintiff. 

O. H. Graves, 

Attorney for Defendant. 

106 Opinion of Justice Bailey 

Filed July 14, 1930 

******* 

The land involved in this case was leased to the plaintiff 44 for five 
years and as long thereafter as oil is found in paying quantities.” 
Plaintiff drilled a paying well and operated it for some years, but 
became involved in litigation and his rights were sold under execu¬ 
tion. It was later held by the courts that the sale was void, but in 
the meantime the Secretarv of the Interior recognized the rights of 
the purchaser at the execution sale, and the plaintiff was unable to 
continue the development of the property, and the respondent has 
refused to permit him to deepen the existing well on the lease or to 
approve location for new wells. I think that the question whether 
or not the lease has terminated by reason of the fact that oil is no 
longer found in paying quantities is not one for the exclusive deter¬ 
mination of the respondent, and especially where he has prevented 
the plaintiff from producing oil. 

The demurrer to the answer will therefore be sustained. 

Bailey, J. 

107 Amended answer and response to the rule 

Filed August 4, 1930 

* * * * * . * * 

Now comes Ray Lyman Wilbur, defendant herein, and for his 
amended answer to the allegations of the petition and for his re¬ 
sponse to the rule to show cause states that— 

1 . He admits the allegations of paragraph 1. 

2 . He admits the allegations of paragraph 2. 

3. For the purpose of this proceeding only, he admits the allega¬ 
tions of paragraph 3. 
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4. He admits that among a number of leases sold as provided by 
law the lease in question covering lands belonging to the Osage Tribe 
of Indians in the Osage Reservation, State of Oklahoma, was pur¬ 
chased by plaintiff, the consideration involving payment of a 
$3,000.00 bonus, as alleged, on or about August 27, 1918, with the 
approval of the Secretary of the Interior; that a well was! drilled 

by plaintiff as alleged, producing, in the beginning, both gas 

108 and oil and settling into the production of approximately 40 
barrels of oil per day for a few months only. He! has no 

knowledge of the alleged details of cost, incident in drillingi and so 
forth, and does not assume either to affirm or deny them. 

5. Excerpts from the lease are admitted as some of the provisions 
thereof but the underscoring is pleader's. Respondent denies that 
the superintendent and officials of the Osage Reservation &nd the 
defendant, or any or either of them, unlawfully or otherwise; evicted 
plaintiff from the premises covered by said lease. He adndits that 
the assignment to Mamie Axelrod on March 19, 1925, was approved 
bv the Secretarv of the Interior because of the decree and order of 
the district court of Osage County, Oklahoma, in suit No. 7842, 
which had been brought in said court by the Interstate Pipe Com¬ 
pany against the plaintiff and J. E. Whitehead for the foreclosure of 
the mortgage and the collection of a certain indebtedness. Defend¬ 
ant did not place Mamie Axelrod in possession of the leased prem¬ 
ises, but unde$P sheriff's assignment to her she took possession, which 
was not at that time actively asserted or maintained by the plain¬ 
tiff, to all of which plaintiff entered no protest, as defendant is 
informed and believes. 

6 . Defendant admits that the excerpts quoted from the rules and 
regulations are correctly quoted and are some of the provisions of 
the rules and regulations in full force and effect contemporane¬ 
ously with the execution and duration of the lease in question. 

7. Because of the form, detail, and import of the language iused in 
Paragraph 7 of the petition, defendant denies all and singular the 
allegations thereof, except such as in this paragraph are specifically 
admitted. He admits the bringing in by plaintiff on or abotit May 

4, 1921, of an oil well from which plaintiff ran only 421.88 

109 barrels of oil up to and including the month of April, 1922, 
when production ceased and plaintiff apparently abandoned 

said premises. Thereafter no further interest was manifested by 
plaintiff in said lease or premises. Requests of the superintendent 
of the Osage Agency in the meantime, that overdue accrued I rentals 
be paid by plaintiff on this and other leases, and that this well be 
“ plugged in,” were without response from plaintiff, and within a 
reasonable period following May 17, 1924, after notices of termina¬ 
tion because of nonproduction had been sent to all record owners of 
the said lease, including plaintiff, under dates of August 3(p, 1923, 
January 5, and May 17, 1924, the lease was noted on the recbrds of 
the superintendent of the Osage Agency as having expired because 
of nonproduction. Abandonment by plaintiff was further evidenced 
by reports from the chief oil and gas inspector concerning that 
period that no work was being performed on the lease and th^t pipes 
had rusted out and that grass had grown up through the derrick 
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floor. As further evidence of abandonment, plaintiff permitted a 
mortgage on the lease to be foreclosed in the local court. Defendant 
is not informed as to the reasons of plaintiff for executing same, so is 
unable to respond to allegations relative thereto. Under a sheriff’s 
sale in such foreclosure proceedings, Mamie Axelrod purchased the 
lease in 19*24 and the assignment of the sheriff to her was approved 
on March 19, 1925, bv the Secretary of the Interior on the recommen- 
dation of the Commissioner of Indian Affairs, who had been 
informed by the superintendent of the Osage Agency that: 

“On July 21, 1924, Mr. William L. Eagan, assistant oil and gas 
inspector, made an inspection of this property and reported that 
there is a 250-barrel steel tank at the well on this lease which has 
four feet six inches of oil in it, and based upon his report, a copy 
of which is enclosed, the lease was reinstated on the records of this 
office at that time, but for some reason or another your office was not 
notified of the action taken. This well has never been plugged 

110 nor has the bond covering same been released from liability 
and it is requested that the lease be reinstated on the records 

of your office and the enclosed assignment approved." 
to all of which plaintiff made no protest. 

8 . Because of the form, detail, and import of the language used 
in paragraph 8 of the petition, defendant denies all and singular 
the allegations thereof, except such as in this paragraph are specifi¬ 
cally admitted. He admits that the purchaser, Mamie Axelrod, 
took possession and produced oil from Februarv. 1926, at the rate of 
occasionally two or three barrels a day up to May, 1927, a total of 
404.92 barrels, after which no further production was reported. The 
Continental Oil Company, which owned an adjoining lease, brought 
in a 1.500-barrel well thereon earlv in 1926, and entered into a con- 
tract to purchase of Mamie Axelrod a one-half interest in her lease 
for $50.000; pending the consummation thereof the consideration was 
deposited in the Exchange National Bank of Tulsa, Oklahoma. The 
location for the new well, drilling of which was begun on August 4, 
1925, in the meantime had been approved on the lease in contro¬ 
versy on application of the operator, Mamie Axelrod, which said 
operator commenced drilling, but owing to litigation and the cir¬ 
cumstances to be hereinafter related drilling was discontinued. 

9. Because of the form, detail, and import of the language used 
in paragraph 9 of the petition, defendant denies all and singular the 
allegations thereof, except such as in this paragraph or elsewhere in 
this answer are specifically admitted. He admits that the validity 
of the mortgage foreclosure, which resulted in the sheriff’s sale to 
Mamie Axelrod, was litigated by the interested parties in the State 
courts, and admits the decision of the State Supreme Court on appeal, 

holding the foreclosure sale to be void, and admits the pro- 

111 ceedings in consequence of its mandate; to none of the fore¬ 
going was the defendant or the Osage Tribe a party, either 

in fact or constructivelv. 

Having hereinbefore admitted the transaction between Mamie 
Axelrod and the Continental Oil Company, the defendant further 
admits that her assignment of a one-half interest and the acceptance 
thereof by the Continental Oil Company were presented to the 
Secretary of the Interior for approval, and approved. Manifestly, 
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urged by the proximity of the Continental Oil Company's nefw well, 
the anticipated outcome of the litigation against Mamie Axelrod, 
and the hope of obtaining the $50,000 in the Exchange National 
Bank of Tulsa, the plaintiff protested approval by the Secretary 
of the Interior, basing its protest on its mere contention that her 
title was void. The validity of her title and of the sale ajt fore¬ 
closure, theretofore had been decided in her favor by the district 
court, but the appeal to the Supreme Court of the State of Oklahoma 
then was pending and decision had not been reached or handed down. 
The aforesaid assignment was approved on or about the month of 
May, 1926, fully six months before said decision was announced 
and her title held invalid by said Oklahoma Supreme Court^ Fol¬ 
lowing said approval, Mamie Axelrod continued to operate th£ lease, 
of which operation the superintendent of the Osage agency and the 
oil inspector had full knowledge. 

10 . Because of the form, detail, and import of the language used 
in Paragraph 10 of the petition, defendent denies all and singular 
the allegations thereof, except such as in this paragraph are Specifi¬ 
cally admitted. He admits that after the entry upon the court 
docket of the mandate of the Supreme Court of Oklahoma on 
November 9, 1926, no change was made in the office records!of the 
Osage Indian Agency respecting said lease. He admits that 

112 plaintiff filed a suit in the United States Court for the North¬ 
ern District of Oklahoma for the purpose of quieting plaintiff's 

title to said lease and to which neither defendant nor the Osage Tribe 
was a party. The finding and decision of the court appears frbm the 
copy of its decree marked 44 Exhibit D ” to the petition. Thereafter 
appeal was taken by the Continental Oil Company without a I super¬ 
sedeas bond, and the Circuit Court of Appeals on November 8, 1928, 
sustained the lower court. No one was in possession of the land and 
no oil was produced therefrom after April, 1927, until about June, 
1929. Notice was sent by the Superintendent of the Osage Indian 
Agency to the record owners of the lease, Mamie Axelrod, and the 
Continental Oil Company, that the lease had terminated for noil- 
production. Plaintiff tendered to the Secretary of the Interior for 
his approval the assignment by plaintiff to the Continental Oil Com¬ 
pany, and asked to be put in possession of the leased premises,| that a 
new drilling location be designated, and that correction be made of 
departmental records to reflect plaintiff’s ownership of the leas£. On 
April 20, 1929, this correction was made. 

Thereafter, in response to the motion therefor by the Continental 
Oil Company, the United States Court for the Northern District of 
Oklahoma so modified its decree of April 29, 1927, as to relieve the 
Continental Oil Company from accepting the assignment of plaintiff, 
and held the lease to have expired by its own terms. This modifica¬ 
tion of decree was vacated because of a question of procedure as 
shown by reported opinion of the Circuit Court of Appeals, 3^ Fed. 
2 d, 585. Subsequently, the Continental Oil Company was oi:d ere cl 
by the United States Court for the Northern District of Oklahoma 
to execute its acceptance of said assignment and submit it to 

113 the Secretary of the Interior, reporting back to the court his 
action thereon. The order further provided that neither the 

acceptance of the assignment by the Continental Oil Company nor 
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the action of the Secretary of the Interior thereon shall prejudice 
the rights of the Continental Oil Company to present its application 
for a supplemental bill “ and to assert all matters pertaining to the 
alleged invalidity of such Osage lease,’’ and held the whole matter 
before it in abeyance, pending the filing of the report concerning the 
action of the Secretary of the Interior on the assignment. The Sec¬ 
retary of the Interior declined to approve the aforesaid assignment 
for grounds given, as appear in his decision of February 26, 1930, a 
copy of which is marked Exhibit A,” attached to and made a part 
of this answer. 

11 . Because of the form, detail, and import of the language used 
in paragraph 11 of the petition, defendant denies all and singular 
the allegations thereof, except such as in this paragraph are specifi¬ 
cally admitted. He admits as irrelevant facts that separate appeals 
were taken to the United States Circuit Court of Appeals as alleged; 
that the Superintendent of the Osage Agency or his proper represen¬ 
tative, on the regular subpoena testified and produced official records 
in the District Court of the United States for the Northern District 
of Oklahoma; that the departmental records were not corrected until 
April 20, 1929, to show record ownership in plaintiff. Simultane¬ 
ously therewith said department opened an investigation to determine 
whether or not said lease had expired. He admits that no demand 
was made or permission suggested by the defendant that plaintiff 
assume possession and operate the lease nor to Mamie Axelrod or the 

Continental Oil Company to care for the lease pending appeal; 
114 he admits that a copy of the affidavit designated Exhibit E of 

the petition was filed with the Secretary of the Interior and 
that no supersedeas bond was given by either of the appellants. The 
decision of the United States Circuit Court of Appeals for the 
Eighth Circuit is the best evidence of its contents and needs neither 
introduction by plaintiff nor admission by defendant. The defendant 
does not know that the Continental Oil Company acted in “ bad 
faith ” as plaintiff alleges, hence he is unable to affirm or deny that 
allegation. 

12 . The allegations of paragraph 12 of the petition are admitted, 
except as to the allegation that the Continental Oil Company in¬ 
formed the Superintendent of the Osage Agency that it intended to 
apply to the District Court of the United States for the Northern 
District of Oklahoma to modify the terms of its decree and desired 
an extension of the date of the lease. The defendant attaches a 
full and complete copy of the letter of the Superintendent of the 
Osage Agency of January 10, 1929, a part of which is quoted by 
plaintiff in said paragraph 12. Said reply of the Superintendent 
of the Osage Agency is marked “ Exhibit C ” and made a part 
hereof. 

13. The defendant admits the coming down and entry of the 
mandate of the Circuit Court of Appeals on January 16, 1929, as 
alleged. He also admits the application to the Secretary of the 
Interior by the plaintiff for specified relief on April 20, 1929, and 
the order of that date, a copy of which is attached as Exhibit G to 
the petition. The defendant is unable for lack of information re¬ 
garding any settlement of the plaintiff with the Interstate Pipe 
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Company, either to affirm or deny the allegations relative thereto. 
He especially denies, however, that plaintiff’s lease ^as in 

115 good standing at any time after it was abandoned as afore¬ 
said by plaintiff, or after production ceased in April] 1922, 

entries of ownership on the records of the Osage Agency mad^ from 
time to time as court decisions seemed to warrant, notwithstanding. 
As to the allegations of that part of paragraph 13 comprising the 
last six lines at the bottom of page 15, defendant states that he had 
no jurisdiction over the Continental Oil Company to control its 
action regarding the filing of its acceptance of the assignment, and 
it is not here in court. His decision, a copy of which is attached 
hereto as Exhibit A, clearly shows his official action and needs no 
interpretation. Therefore, these allegations require neither the de¬ 
nial nor affirmance of defendant. All other allegations of said 
paragraph are denied. 

14. The defendant has no knowledge of the pleadings filed by the 
parties to the litigation in the various United States couirts of 
Oklahoma to which he was not a party. What pleadings wer£ filed 
and when, who filed them, or their contents, can have no possible 
bearing on the question of whether plaintiff should have the j relief 
it now seeks. Therefore defendant undertakes neither to affirbi nor 
deny the allegations regarding same in paragraph 14. 

15. The defendant has no knowledge concerning the allegations 
of paragraph' 15 apart from that obtained from copies of public 
records which are available and may be produced by plaintiff for 
the consideration of the court. They require no construction, affirm¬ 
ance, or denial by defendant and no consideration by this court. 

16. The defendant has no knowledge, apart from public records 
which may be produced by plaintiff, and Exhibit H to the petition, 
respecting the allegations of paragraph 16 and he understands and 

is advised that he need make no affirmance nor denial thereof. 

116 17. He admits that Exhibit I is a true copy of the original 
letter of J. George Wright, Superintendent of the Osage Agen¬ 
cy, to the Osage Oil and Refining Company dated April 29, 1929, in 
reply to its communication of April 26, 1929. All other allegations 
of paragraph 17 of the petition material to the issue now before 
the court are denied. Defendant has no knowledge, however] as to 
how plaintiff has been 44 advised ” and 44 informed,” or by w r hoih, and 
is informed and understands he need make no response thereto. 

18. The defendant admits that Exhibits J and K are true copies 
of the originals thereof to which reference is made in paragraph 18, 
but all other allegations of said paragraph are denied, except he 
admits that no division order has been approved by the defendant 
in favor of the plaintiff, nor any location designated for the drilling 
of a new well by plaintiff, since plaintiff’s abandonment of the prem¬ 
ises as aforesaid. 

19. The defendant is informed and believes that the claiih was 
made by plaintiff on final hearing in February, 1930, that the well 
has lately been restored by plaintiff to a production of fpur or 
five barrels of oil a day; this is denied by the chief oil and gas in¬ 
spector in a memorandum addressed to Mr. J. George Wright, Super¬ 
intendent Osage Indian Agency, under date of November 26] 1929, 
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a copy of which memorandum is attached to and made a part of 
the report of the Superintendent of the Osage Indian Agency, 
J. George Wright, to the Commissioner of Indian Affairs, dated 
December 3, 1929, which report, including said attached memoran¬ 
dum, is attached to this answer, marked k * Exhibit B,” and made a 
part hereof. Therefore defendant denies the allegations as a fact 
and denies the relevancy thereof, as the lease of plaintiff expired 
automatically, and by virtue of its own terms and on account 

117 of nonproduction, long prior thereto. Plaintiff’s Exhibit L 
is admitted to be a true copy of the original thereof. 

20. On information and belief, the defendant admits the allega¬ 
tions of paragraph 20. 

21 . Defendant was not a party to the proceeding to which plain¬ 
tiff makes reference in paragraph 21, hence knows nothing of the 
indications suggested therein, and can neither affirm nor deny them. 
He admits the correspondence between Mr. Merillat and the Com¬ 
missioner of Indian Affairs and the correctness of his quotation 
therefrom. 

22. The allegations of paragraph 22 are admitted, and the Ex¬ 
hibits M and N are admitted to be true copies of the originals thereof. 

23. The defendant admits the filing in proper form of a certified 
copy of the mandatory order of the United States Court for the 
^Northern District of Oklahoma of October 11, 1929. as well as the 
assignment of a one-half interest in said lease to the Continental 
Oil Company, to which reference is made in paragraph 23, and that 
the Continental Oil Company filed its acceptance of said assign¬ 
ment in compliance with the court order. He admits the further 
allegations regarding the property and the standing of the Conti¬ 
nental Oil Company before the Interior Department and admits 
that Exhibit O is a true copy of the original thereof. He denies 
that plaintiff was 44 prevented from development of said lease by 
the Secretary of the Interior and his subordinates.” and denies that 
plaintiff 44 had then and has now fully performed all the obligations 
of its lease,” and again denies that it has a paying production of 4 
to 5 barrels of oil per day thereon. (See Exhibit B.) 

24. Respecting the allegation of paragraph 24 of the petition 
that the Continental Oil Company or its local counsel acted 

118 44 in bad faith ” in the presentation of its brief, or in any other 
action therein, the defendant has already replied thereto in 

paragraph 11 hereof. Defendant denies that the grounds upon 
which the approval of the assignment by plaintiff to the Continental 
Oil Company was opposed were involved and passed upon in the 
decision by the Court of Appeals of the Tenth Circuit. He admits 
the further allegations of paragraph 24. 

25. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant denies all and singular 
the allegations of paragraph 25, and denies that portion of the 
paragraph following the word 44 wherefore ” and preceding the para¬ 
graph on page 24 of the petition numbered 44 first,” which reads as 
follows: 44 And has refused to approve a valid and lawful assignment 
of a half interest in said lease from petitioner to the Continental 
Oil Company and as the law provides no other adequate remedy in 
the premises whereby your petitioner can secure said lease with all 
the lawful title, rights, and interest therein to which it is entitled 
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and whereof petitioner has been deprived by the arbitrary, unlawful, 
and unjust action and forfeiture of defendant.” 

26. Wherever in this answer in paragraphs 1 to 25, inclusive, the 
defendant has admitted allegations, he intends to admit them as 
facts only and to reserve the right to object to them or any o|f them 
as evidence upon the usual, or other grounds which render them 
incompetent and not entitled to consideration in determining the 
issues herein. 

27. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges that the court 
is without jurisdiction to review the final decision of the Secretary 
of the Interior herein. Such decision is the result of the elxercise 

of his official judgment and discretion. By the provisions 

119 of the applicable acts of Congress, the supervision of the 
Osage tribal lands and minerals, the leasing thereof, arid “ all 

things necessary to carry into effect the provisions of tbis act 
(June 28, 1906; 34 Stat. 539) not otherwise herein specifically 
provided for, shall be done under the authority and direction of 
the Secretary of the Interior.” (Section 12.) 

The decision of the Secretary of the Interior herein wjas the 
decision of a question of fact, to wit, that the lessee, plaintiff, had 
ceased producing either oil or gas in paying quantities under its 
said lease; that “ after April, 1922, the lease was wilfully neglected 
if not completely and intentionally abandoned” by plaintiff; that 
the lease had expired by limitation. 

28. Further responding to the rule to show cause, and further 
answering the petition as a whole, defendant alleges that inasmuch 
as the petition and answer herein, together with their exhibits, show 
various hearings at length before the Superintendent of the Osage 
Agency, the Commissioner of Indian Affairs, and the Secretary of 
the Interior, at which counsel for plaintiff was present and partici¬ 
pated, and that due consideration was given and official action taken 
upon all questions entitled thereto, it is manifest that no arbitrary 
or capricious action was taken by the Secretary of the Interior 
throughout the numerous proceedings mentioned and described 
therein. 

29. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges that under the 
facts as shown herein, and in the petition, the Secretary I of the 
Interior was right in his determination of the case on its merits, to 
wit, in holding: 

(a) That plaintiff had abandoned the lease before or abdut the 
time its mortgage thereof to the Interstate Pipe Company was 

120 foreclosed, and the lease assigned after sheriff's sale to 
Mamie Axelrod. 

(b) That the lease has not been a paying producer. 

(c) That the Secretary of the Interior and his subordinates and 
the Osage Indian Tribe in no way interfered with or prevented 
plaintiff from exercising any right of entry which it may -at any 
time have possessed. That plaintiff failed to take possession of said 
land and operate same as directed by said decree of April 29, 1927. 
That no oil was produced from said land from April, 192j, until 
about June, 1929. 
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(d) That no rule of forfeiture is involved herein. 

( e ) That the interests of the Osage Tribe have suffered by the 
apparent neglect of plaintiff to perforin its obligations under the 
lease and maintain a paying production without unreasonable delay. 

Reference is again made to the copy of the decision of the Secre¬ 
tary of the Interior, attached hereto as Exhibit A, for his exact and 
more detailed findings, the facts contained therein defendant alleges 
to be true and correct. 

30. Further responding to the rule to show cause and further an¬ 
swering the petition as a whole, defendant alleges that the court has 
no jurisdiction to grant the relief sought on any ground. 

31. Further responding to the rule to show cause and further an¬ 
swering the petition as a whole, defendant alleges that the petition 
discloses no right in plaintiff to the relief sought. 

32. Further answering the petition as a whole, the defendant says 
that the oil and gas lease involved in this proceeding, wherein the 
plaintiff was the lessee, which formerly covered section 28, T. 24 N., 

R. 8 E., Osage County, Oklahoma, was for a designated period 

121 of five years from August 27, 1918, the date of its approval. 
The lease expired by its own limitation on August 26, 1923, 

unless at that date oil still was found in paying quantities upon the 
land, in which event the lease was to continue “ as long thereafter 
as oil is found in paying quantities.” 

The defendant says that the object of the lease, which was made 
under and in pursuance of section 3 of the act of Congress approved 
June 28,1906 (34 Stat. 539, 543), was to provide income for the Osage 
Tribe of Indians through the royalty to be paid by the lessee upon 
the oil produced from the leased land. The royalty fixed by the 
lease was “the sum of 16%% of the gross proceeds from the sales, 
after deducting the oil used for fuel in operating the lease * * * 

based upon the actual selling price, but not less than the highest 
posted market price in the Mid-Continental oil field on the date of 
sale.” The royalty was payable to the Superintendent of the Osage 
Indian Agency at Pawhuska, Oklahoma, and the royalty upon all 
oil and gas produced in any month was payable on or before the 
25th day of the month next succeeding. 

The defendant says that under the regulations of the Department 
of the Interior governing leases of lands in the Osage Reservation 
for oil and gas mining purposes, inspectors of the Department of the 
Interior were and are required from time to time to visit leased lands, 
and to inspect and supervise their operation in order to prevent 
waste of oil and gas, and to prevent damage to oil, gas, or water 
bearing formations, or mineral bearing deposits, and the inspectors 
were and are required to make reports to the Superintendent of the 
Osage Indian Agency and to the Bureau of Mines as to the general 
conditions of the leased property and the manner in which 

122 operations are being conducted. The defendant says that the 
execution of these duties entails considerable expense upon the 

Osage Indian Tribe. 

The defendant also says that the receipt and disbursements of 
royalties from Osage leases necessitates the keeping of accurate and 
careful accounts, and necessitates a considerable amount of clerical 
labor with respect to each lease. 
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The defendant says that the provisions of the lease involved in 
this proceeding, that it should continue for only so long after five 
years from the date of its approval as oil was found in i paying 
quantities, was made in order that the Secretary of the Interior 
might terminate the lease when the production of oil and gas from 
the land should fall so lovr that the nwalty received from their sale 
would not reimburse the tribe, and would not provide a reasonable 
compensation to the Osage Indian Tribe for the use of its land. 

The defendant says that the Department of the Interior, in 
inserting the words 44 as long thereafter as oil is found in! paying 
quantities ” in its lease to the plaintiff, intended to provide and there¬ 
by did provide that the lease should remain in force and effect only 
so long as the quantity of oil found upon the land was sufficient to 
pay a royalty large enough to provide a reasonable compensation to 
the Osage Indian Tribe for the use of its land. 

The defendant says that subsequent to August 26, 1923, ajnd long 
before the filing of the petition in this case, it was a fact that the oil 
well upon the land in question had not been operated with regularity, 
and that at such times as it was operated it yielded only about one 
barrel of oil a day. 

123 At the present time the posted market price for crude oil in 
the Mid-Continental oil field, for oil produced in Oklahoma 
of the same grade as that produced from the land formerly! covered 
by the plaintiff’s lease, is $1.22 a barrel. At the rate provided in the 
plaintiff’s lease this selling price represents a royalty of approxi¬ 
mately 20 cents a barrel to the Osage Indian Tribe. j 

The defendant says that subsequent to August 26, 1923, ind long 
prior to the filing of the petition in this case, it was a fact that such 
royalty as was paid upon the oil produced from the land in question 
did not afford a fair and reasonable compensation to the Osage 
Indian Tribe for the use of its land. And it was a fact that oil no 
longer was found upon the land 44 in paying quantities ” to either the 
lessor or the lessee. 

By reason of the facts aforesaid, subsequent to August 26, 1923, 
and long prior to the filing of the petition in this case, thd lease in 
controversy, by reason of its specific provisions that its term be for 
five years and so long thereafter as oil is found in paying quantities, 
had automatically terminated and lapsed, because said plaintiff had 
failed to produce oil in paying quantities. Therefore, said lease did 
not exist at the time the petition in this case w'as filed and j does not 
exist at this time and the plaintiff has no right to be awarded a writ 
of mandamus to require the defendant to reinstate the samei 

33. Further answering the petition as a whole, the defendant says 
that section 25 of the regulations of the Department of the Interior 
governing the leasing of land in the Osage Reservation, in fthe State 
of Oklahoma, provides as follows: 

44 Each and every lessee and assignee shall, from the date of the 
approval of the lease or assignment, maintain an office at Rawhuska, 
Oklahoma, with an agent upon whom service of process mdy be had 
in conformity with the lavrs of Oklahoma.” j 

124. The defendant says that the plaintiff was not Organized 
under the laws of Oklahoma, but was a foreign corporation 
doing business in that State. The defendant had belieyed until 
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recently that the plaintiff had complied with the requirements of the 
regulations as aforesaid, and had maintained an agent at Pawhuska, 
Oklahoma, upon whom process could be served, and because of that 
belief the defendant gave full faith and credit to a judgment of a 
district court of Oklahoma rendered in a suit brought against the 
plaintiff by the Interstate Pipe Company, and gave full faith and 
credit to the order of the court whereby the plaintiff's aforesaid lease 
was sold under an execution issued pursuant to the said judgment, 
and the defendant accordingly recognized the purchaser at the said 
execution sale as being subrogated to such rights as the plaintiff 
then had in the leased land. 

It is a fact, however, as the defendant recentlv ascertained, that 

y / • 0 

after the plaintiff appointed a resident agent in Oklahoma, in com¬ 
pliance with the regulations aforesaid, the agent was removed from 
the State, and there was no agent of the plaintiff within the State 
of Oklahoma when the suit was instituted against it bv the Inter- 
state Pipe Company. By reason of that fact the petitioner was 
enabled to set aside the judgment and other proceedings to which 
this defendant had given full faith and credit, as aforesaid, and in 
accordance with which this defendant had altered the records of 
his department. 

The defendant says that the plaintiff’s removal of its agent from 
the State of Oklahoma, as aforesaid, was a breach of the duty it owed 
to the defendant. 

125 For the reasons aforesaid, defendant says that the plaintiff 
does not come into court with clean hands, and therefore is not 

entitled to relief by mandamus, even if such relief otherwise were 
open to it. 

34. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges that no oil was 
produced from the land in question for a period of over two years 
after April 29, 1927, by reason of which said lease expired by its own 
terms. 

35. Further responding to the rule to show cause and further 
answering the petition as a whole, defendant alleges that notwith¬ 
standing the decree of the United States Court for the Northern 
District of Oklahoma of April 29. 1927, that the Osage Oil and 
Refining Company should immediately take possession of the lease 
and operate the same, said company did not attempt to take posses¬ 
sion until April 26, 1929, as shown by its letter of that date directed 
to the Superintendent of the Osage Agency, a copy of which letter 
is hereto attached marked 44 Exhibit D *’ and made a part hereof. 

Wherefore defendant prays that the rule be discharged; that 
plaintiff take nothing, and that defendant be permitted to go hence 
without day, with his costs. 

Ray Lyman Wilbur, 

By (Sgd.) Jos. M. Dixon, 

Acting Secretary of the Interior. 

126 District of Columbia, ss : 

Joseph M. Dixon, Acting Secretary of the Interior, being 
first duly sworn, on his oath says that he has read the foregoing 
amended answer and response to the rule by him subscribed, ana 
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knows the contents thereof, and that the matters therein stated of 
his own knowledge are true, and those stated on information and 
belief he believes to be true. 

(Sgd.) Jos. M. E>ixon. 

Subscribed and sworn to before me this 2 day of August, 1930. 

[seal.] W. Bertrand Acker, 

Notary Public in and for the District of Columbia. 

E. C. Finney, | 

Solicitor, Department of the Interior, 

O. H. Graves, 

Assistant to the Solicitor , 

Attorneys for the Defendant. 

127 Memorandum 

I 

I 

For Exhibits A, B, and memorandum attached hereto, see Exhibits 
A, B, and memorandum to original answer. 

128 Exhibit C 

| 

Oil & Gas i 

467-29 48727-2S 
GHB: AJV 

Osage Indian Agency, 
Pawhuska, Oklahoma, January 10,1929. 

Bell & Fellows,, 

Attorneys <£ Counselors, Tulsa, Oklahoma. 

! 

Attention: Mr. Ray S. Fellows. j 

Gentlemen : Reference is made to your letter of January 2, 1929, 
acknowledging on behalf of the Continental Oil Company notice 
dated December 22, 1928, calling attention to termination. of oil¬ 
mining lease described as the SW/4 section 28-24r-S, Osage! County, 
by reasons of failure to produce oil since May, 1927. 

The lease was owned by the Osage Oil and Refining Company and 
acquired through sheriff’s sale by Mamie Axelrod to satisfy a mort¬ 
gage who subsequently assigned an undivided % interest therein to 
the Continental Oil Company in consideration of a cash consideration 
and agreement to perform certain development. 

I have been unofficially informed that suit was instituted j by J. E. 
Whitehead on behalf of the Continental Oil Company to recover 
possession of the lease and that he has been successful in an jaction to 
that end in both State and Federal courts. This office has never 
received any formal notice of the suits involving the lease nor has a 
copy of the decrees rendered in the matter been filed. However, the 
lease produced only a very small quantity of oil and has not been 
operated since May, 1927, as stated, and in accordance with the terms 
thereof it has terminated by reasons of the expiration of the ifive-year 
period and failure to produce oil. 
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You ask on behalf of your client, the Continental Oil Company, 
that sufficient time be granted to comply with the requirements con¬ 
tained in notice of December 22, requesting that the two wells on the 
premises be plugged and the lease surrendered for notation as to 
termination; further, that inasmuch as the notice conflicts in some 
respects with the decree of the court, you desire the lease be continued 
in force until you receive further directions from Judge Kennemar so 
as not to stand in violation of any of the provisions of the court’s 
decree. 

I have accordingly advanced date of expiration period of the lease 
to January 31,1929, and I trust that you will be in a position to advise 
me just what procedure you desire to follow in the matter by that 
time. 


Respectfully, 


(S) J. Geo. Wright, 

Superintendent. 
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Exhibit D 


The Osage Oil & Refining Company, 803 Herskowitz Building, 
Oklahoma City, Okla. A. A. Heaton. Secretary 

Dallas, Texas, April 26,1929. 

Mr. Geo. Wright, 

Superintendent Osage Indian Agency , Pawhuska, Okla. 

In re: Lease—Southwest quarter 28-21^8. 

In re: Osage Oil & Refining Company vs. Mamie Axelrod , et al. 

Dear Sir: We are in receipt of a photostatic copy of the decision 
of the Secretary of the Interior rendered April 20th, 1928 (1929), 
correcting the records in this case to show ownership of this lease in 
this company, and vacating the assignments made by the Sheriff to 
Mamie Axelrod and made by Mamie Axelrod to the Continental 
Oil Company. 

In this matter, Mr. Wright, we want to state that we have at all 
times recognized the fact that the agency and department was com¬ 
pelled to accept at full face value the decision of the district court 
of Osage County approving the sheriff's sale to Axelrod, and was 
compelled to give full faith and credit to that court’s decision, and 
that the agency and the department were not called upon to review 
that decision or pass upon its legality. We have greatly suffered 
by reason of this, but we know that your department acted in the 
best of faith in relying upon that void judgment. 

What we want to do now, Mr. Wright, is to assure your depart¬ 
ment that we desire to do, and are able, ready, and willing to do 
everything enjoined upon us by the lease and regulations, and that 
we desire to be very diligent in the operation and development of 
the property. There may be some conflict between us and the Conti¬ 
nental Oil Company; but that will not hinder the development of the 
lease, as we are in a position to go right along with the development 
and operation should the Continental refuse to do so. 

In our petition heretofore filed we have not only asked that your 
records be corrected, but also requested (1) that a location be 
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approved for a new well, which we have designated upon your form; 
(2) that Mamie Axelrod be forced to remove her drilling! machine 
from the lease; (3) that the shallow well started by her be plugged at 
her expense, so that we will not be annoyed with it. She doubt- (less) 
has a bond which will insure the plugging of this well. 
130 Under the decision of the Secretary we will to-dajr go into 
possession of the lease and will immediately replace the 
burned rig over the original well drilled by us in the center of the 
tract and will put that well on the pump. 

We will thank you for your reply to this letter and for your 
early approval of this new location, and that you will tal^e imme¬ 
diate steps to get Mamie Axelrod and her effects off of the lease and 
the shallow well plugged. 

Yours very truly, 

The Osage Oil & Refining Company, 
By J. E. Whitehead, 

President , 1002 Santa Fe Bldg . 

JEW: T 


131 


Demurrer to amended answer 


Filed August 25, 1930 


* 


* 


Comes now the relator and says that the amended answer of the 
defendant, Ray Lyman Wilbur, Secretary of the Interior, to the 
petition in the above-entitled cause is bad in substance. 

C. H. MerillAt, 
Attorney for ttelator. 

Note.— Among the points to be argued is that the amended an¬ 
swer sets forth no good and sufficient reason in law why a division 
order and a new location should not be approved and given to 
the relator, plaintiff herein, and why a peremptory writ of manda¬ 
mus should not issue compelling the respondent, defendant herein, 
to recognize the lease of plaintiff Osage Oil & Refining Company 
and approve the assignment by relator of a half interest in said 
lease to the Continental Oil Co. 

2. That the Secretary of the Interior is estopped, aft^r having 
approved after full investigation the assignment from the sheriff 
of Osage County to Mamie Axelrod of the lease of the Osage Oil & 
Refining Company, now to assert that said lease had been abandoned 
and was not in force and effect at the time said assignment was 
approved. 

132 3. That the lease of the Osage Oil & Refining Company 

can not be held to have expired or been abandoned without 
notice given by defendant to the plaintiff herein. 

4. That petitioner having been denied possession of the lease from 
the date of approval of an assignment to Mamie Axelrod;the lease 
can not be held to have expired for nonproduction in the interim 
nor without notice and opportunity to relator to drill other and 
additional wells, which permission has been requested and denied. 
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133 'Memorandum 

Filed April 16, 1931 

* * * * * * * 

On submission after argument on relators demurrer to the 
respondent's amended answer 

The petition in this case with its exhibits occupies all of fifty 
pages of typewritten matter. The petition itself occupies about 
twenty-five pages. The original answer of the respondent occupies 
14 pages, while the exhibits attached thereto occupy substantially 
18 pages in addition?—a total of about 33 pages. A very large num¬ 
ber of facts are alleged in these various pleadings, but it is conceded 
that there is no serious question of fact in controversy between the 
parties. 

The petition was filed on March 8, 1930, and a rule to show cause 
was issued on the same day and served upon the respondent some 
two days later. The answer of the respondent to the petition and to 
the rule was filed on March 29, 1930, to which, on April 11, 1930. a 
demurrer was interposed by the relator. The demurrer was sus¬ 
tained on July 17. 1930. with leave given to the respondent to file an 
amended answer within 20 days. The amended answer in response 
to the rule was filed on August 4,1930. It is to the amended answer 
and response-to the rule that the pending demurrer is directed. 

134 The petition for the writ prays that it issue directed to the 
respondent— 

“ commanding him to vacate and set aside his determination that 
petitioner has not a good, valid, and subsisting lease to the land 
described in paragraph 4 of this petition and to reinstate said lease 
with good title thereto on the records of his office; to approve a 
division order permitting petitioner to run and sell oil from said 
lease: to permit petitioner to deepen the existing well drilled by 
petitioner on said lease, and to approve location or locations for new 
wells to be drilled by petitioner on said lease: to approve the assign¬ 
ment from the petitioner to the Continental Oil Company of a half 
interest in said lease. 7 ' 

And there then follows a general prayer for relief. 

By certain proceedings not necessary here to enlarge upon, one 
Mamie Axelrod obtained a half interest in the lease, and on March 
19,1925, the relators lease was reinstated on the appropriate records 
of the Department of the Interior. The lease had been previously 
declared by the department to have been terminated by the failure to 
produce oil in the required amount, but it had not expired by its own 
terms. Mamie Axelrod sold to the Continental Oil Company a half 
interest in the lease in question and the approval by the Secretary of 
the Interior of this sale and the assignment of the half interest by her 
was protested by an attorney for the relator under date of April 10, 
1926, through the medium of a communication to the Commissioner 
of Indian Affairs. 

In a decree of the United States District Court for the Northern 
District of Oklahoma entered on April 29, 1927, the court declared 
that the relator “ is the owner of a valid, legal, and subsisting oil 
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lease covering the ” land in question, and that the defendant^, among 
others. Mamie Axelrod, be perpetually enjoined from thereafter 
asserting any right, title, or interest in and to the leased premises. 
This decree also declared that the Continental Oil Company had no 
legal right, title, or interest in the lease or the land I covered 

135 thereby, but that the relator had at all times since April 10, 
1926, confessed equities in favor of the defendant the Con¬ 
tinental Oil Company.” On an appeal being taken by th^ Conti¬ 
nental Oil Company to the United States Circuit Court of Appeals 
from this decree, that court affirmed the decree in question on Novem¬ 
ber 8, 1928. The relator thereafter tendered to the respondent for 
his approval its assignment to the Continental Oil Company and 
asked that correction be made on the department records to show 
relator's ownership of the lease, and on April 20, 1929, thi^ correc¬ 
tion was ordered bv the Secretarv of the Interior. Later thd United 
States District Court undertook to modify its decree of April 29, 
1927, as affirmed by the United States Circuit Court of Appeals, but 
later, in obedience to an order of the United States Circuit Court of 
Appeals, a writ of mandamus was issued to the United States| district 
judge directing him to require the Continental Oil Company to 
execute an acceptance of an assignment of an undivided half interest 
in the lease, and also a writ of prohibition was issued to restrain the 
entry of the attempted modification of the original decree, j The U. 
S. District Court thereafter vacated its decree of modification and 
directed the Continental Oil Company to execute an acceptance of the 
assignment from the petitioner conveying to it a half interest in the 
lease. 

Thereafter the Continental Oil Company sought to have jthe De¬ 
partment of the Interior, in effect, ignore the decisions of th^ United 
States Circuit Court of Appeals, but the Commissioner of Indian 
Affairs recommended approval in accordance with the decision of 
the court. Again the Continental Oil Company endeavored t|o secure 
from the Secretary of the Interior action refusing to approve the 
assignment to the Continental Oil Company, and the Secretary of 
the Interior undertook to yield to this application and, notwith¬ 
standing the recommendation of the Commissioner of Indian 

136 Affairs mentioned, held that the lease had expired. 

In the opinion of this court, the respondent had no power 
or authority to do anything but give effect to the aforesaidj decrees 
or judgments of the United States Circuit Court of Appeals, and 
therefore the pending demurrer to the amended answer of the re¬ 
spondent should be sustained. An order to this effect will b^ settled 
and signed upon presentation and notice. 

April 16, 1931. 

F. L. Siddons, Justice. 

\ 

137 Judgment of mandamus 

Filed April 18,1931 j 

i 

* * * * * * * 

i 

Come now here as well the relator as the respondent by their 
respective attorneys; whereupon the relator’s demurrer j to the 
amended answer of the respondent having been sustained on the 17 th 


i 
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day of April. 1931, the respondent, by his attorney, Orlin H. Graves, 
says he will stand upon his amended answer as heretofore filed. 

Thereupon, the court being fully advised, it is by the court this 
April 18,1931, considered, ordered,"and adjudged that the respondent 
Kay Lyman Wilbur, be and he is hereby, commanded within ten days 
from this date to vacate his determination of February 26, 1930, that 
relator has not a good, valid, and subsisting oil lease to the southwest 
quarter of section twenty-eight (28), township twenty-four (24) 
north, range eight (8) east, in the Osage Indian Reservation in the 
State of Oklahoma, and reinstate the relator on the records of the 
Department of the Interior and Osage superintendent as having a 
good, valid, and subsisting lease of said lands with all the privileges 
thereunto appertaining; that respondent approve or cause to be 
approved a division order permitting relator to run and sell oil from 
said lease; that respondent permit relator to deepen the existing 
well on said lease and approve or cause to be appproved a location 
or locations for new well or wells on said land, and that respondent 
approve an assignment from relator to the Continental Oil Company 
of a half interest in the lease of the Osage Oil and Refining Company 
to the lands herein described. 

By the court: 

F. L. SiddonSj Justice . 

138 From the foregoing judgment the respondent by his attor¬ 
ney, in open court, notes an appeal to the Court of Appeals of 

the District of Columbia. 

! F. L. Siddons, Justice. 

139 Assignments of error 

Filed May 29, 1931 

******* 

The defendant alleges that errors were committed herein by the 
Supreme Court of the District of Columbia in the following partic¬ 
ulars. to wit: 

1. In sustaining the demurrer to the amended answer. 

2. In entering judgment against the defendant and in favor of the 
plaintiff. 

3. In reviewing the finding of the Secretary of the Interior of 
February 26, 1930, in failing to give it full legal force and effect, 
and in commanding him to reverse and vacate his determination and 
finding of fact therein made that the lease had lapsed on account of 
the failure of plaintiff to produce oil in paying quantities, and in 
ordering him to reinstate the lease on the records of the Interior 
Department. 

4. In ordering t)ie Secretary of the Interior to approve a division 
order permitting plaintiff to run and sell oil from said lease which 
had been held by him to have lapsed for failure of plaintiff to pro¬ 
duce oil in paying quantities. 

5. In ordering the Secretary of the Interior to permit plaintiff to 
deepen the existing well on the land covered by the lapsed lease. 

6. In ordering the Secretary of the Interior to approve a 

140 location for the drilling of a new well or wells on the land 
covered by the lapsed lease. 
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7. In ordering the Secretary of the Interior to approve the assign¬ 
ment of an undivided one-half interest in said lapsed lease, executed 
by the plaintiff to the Continental Oil Company. 

8. In assuming and undertaking by its order herein to prevent the 
exercise of judgment and discretion by the Secretary of the Interior 
in the supervision, administration, and control of an Osage Indian 
tribal lease and in substituting therefor its judgment. 

E. C. Finney, | 

Solicitor , Interior Department , 

O. H. Graves, 

Assistant to the Solicit of, 
Attorneys for Defendant. 

i 

141 Designation of record 

Filed May 29, 1931 j 

| 

****** : * 

The clerk in making up the transcript of record herein will include 
therein the following: 

1. The petition for mandamus, together with Exhibits A to O, 
inclusive, and exhibit of May 7, 1929, attached thereto between 
Exhibits I and J. 

2. The rule to show cause. 

3. The stipulation, with five exhibits attached thereto filed on 
April 25, 1930. 

4. Amended answer and response to the rule with all exhibits, 
A to D inclusive, attached thereto. 

5. Demurrer to amended answer. 

6. The opinion of the court. 

7. Judgment of mandamus. 

8. The assignments of error. 

9. This designation. 

E. C. Finney, 

Solicitor , Department of the Interior , and 

O. H. Graves, 

Assistant to the solicitor , 
Attorneys for the defendant. 

Service acknowledged this May 28, 1931. 

i 

C. H. Merillat, 

Attorney for plaintiff. 

j 

142 Additional designation of record j 

Filed May 29, 1931 | 

! 

* * * * * * * 

The clerk in making up the transcript of record herein will in¬ 
clude therein the following as an additional designation of I record: 

1. Answer and response to rule filed March 29, 1930, with Exhibits 
A and B, and memo by Inspector Waid, dated November 26, 1929. 

2. Demurrer filed April 11, 1930, to original answer. 


66283—31-6 
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3. Opinion by Justice Bailey filed June 14, 1930. 

4. Stipulation filed June 23, 1930. 

5. Opinion by Justice Bailey filed July 14, 1930. 

6. This additional designation. 

C. H. Merillat, 
Attorney for Plaintiff. 

Service acknowledged this 28th day of May, 1931. 

O. H. Graves, 

Attorney for defendant. 

143 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 142, both inclusive, to be a true and correct transcript 
of the record, according to directions of counsel, herein filed, copies 
of which are made part of this transcript, in cause No. 77842 at 
Law, wherein the United States of America, ex relatione Osage Oil 
and Refining Company, a corporation, is plaintiff, and Ray Lyman 
Wilbur, Secretary of the Interior, is defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
25th day of June, 1931. 

[seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5433. Ray Lyman Wilbur, Secretary of the Interior, appellant, 
vs. The United States of America, ex relatione Osage Oil and Re¬ 
fining Company, a corporation. Court of Appeals, District of 
Columbia. Filed June 26, 1931. Henry W. Hodges, clerk. 
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STATEMENT OF THE CASE 

This is an appeal by the Secretary of the Interior 
from a judgment of the Supreme Court of the Dis¬ 
trict of Columbia dated April 18,1931. (R. p. 76.) 
Thereby the demurrer to the amended answer wias 
sustained. The appellee has injected into the tran¬ 
script a record of the action of the Court in sus¬ 
taining a demurrer to the original answer (R. p. 
79) as to which no error has been assigned. On t)ie 
contrary, such action has been acquiesced in by the 
defendant through the filing of the amended ajn- 

(i) 


i 


I 
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swer. (R. p. 62.) Therefore all that portion of the 
transcript brought in by plaintiff’s additional 
designation (R. p. 79) is surplusage, has no place 
for consideration in this appeal, and no bearing on 
any questions before the court for review. 

The prayer of the petition (R. p. 18) is for a 
writ of mandamus commanding the Secretary of 
the Interior to— 

1. Vacate and set aside his finding that peti¬ 
tioner has not a good, valid, and subsisting lease to 
the SW. a /4 of Section 28, Township 24 North, 
Range 8 East, in Osage County, Oklahoma, and to 
reinstate the same on the records of his office; 

2. Approve a division order permitting peti¬ 
tioner to run and sell oil from the lease; 

3. Permit petitioner to deepen the existing well, 
and designate locations for drilling other wells; and 

4. Approve the assignment of petitioner to the 
Continental Oil Company of an undivided one-half 
interest in said lease. 

The allegations are much involved and labori¬ 
ously undertake to define the reasons upon which 
plaintiff contends it is entitled to the writ. 

The facts so far as pertinent are not in dispute. 
During 1918 the Osage Oil and Refining Company, 
a corporation, bought of the Osage Tribe of Indians 
a lease on the lands described, which provided that 
its term was for five years and so long thereafter as 
oil is found in paying quantities. It went into pos¬ 
session and on May 14, 1921, brought in a forty- 
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barrel well which in the course of a few months 
dwindled to five barrels per day. The total amount 
of oil sold by it was 421.88 barrels and its last run 
of oil was reported in April, 1922, after which date 
no oil was produced by the Osage Oil and Refining 
Company from the lease. According to the report 
of the Chief Oil and Gas Inspector for the Osage 
Agency, drilling had been discontinued and the 
premises abandoned and neglected about April, 
1922. Notices of termination of the lease because 
of nonproduction were given by the Superintendent 
of the Osage Agency to the Osage Oil and Refin¬ 
ing Company on August 30, 1923, and January 5 
and May 17, 1924. It was also requested to plug 
the well in compliance with the terms of its con¬ 
tract and the Rules and Regulations of the Depart¬ 
ment. (R. p. 5.) It did not respond. The lehse 
was noted as having expired on the Agency records 
and on the records of the Indian Office because of 
nonproduction of oil in paying quantities. | 
The lease was approved August 27, 1918; there¬ 
fore its five-year term ended August 27, 1923, and 
the lease expired, if on that date oil was not being 
produced in paying quantities. The Secretary; of 
the Interior has found as a fact that it was not 

i 

producing oil in any quantity on that date, and 
that it had not produced any since April, 1922— 
more than 16 months of inactivity before the and 
of the five-year term. The Secretary also has 
found that following the expiration of the five-year 
term, no oil was produced for approximately two 
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and one-half years. The next production was re¬ 
ported by Axelrod in 1926, showing a total period 
of inactivity and non-production for practically 
four consecutive years. 

The Osage Oil and Refining Company had be¬ 
come involved in financial difficulties and had mort¬ 
gaged the lease to a creditor to secure the payment 
of its indebtedness. In due course the mortgage 
was foreclosed in an Oklahoma Court, and the lease 
was sold at Sheriff’s sale to Mamie Axelrod and 
duly assigned to her with the approval of the Secre¬ 
tary of the Interior. She went into possession of 
the lands, cleaned out the well and resumed drilling 
and from February, 1926, up to May, 1927, pro¬ 
duced at the rate of four or five barrels per day, 
404.92 barrels of oil. The Continental Oil Com¬ 
pany on adjoining land brought in a fifteen hun¬ 
dred barrel well from a deeper sand, and entered 
into a contract with Axelrod to purchase an undi¬ 
vided one-half interest in her lease in consideration 
of the payment of $100,000. There was deposited 
in escrow $50,000, pending the approval of the con¬ 
tract by the Secretary of the Interior, and $50,000 
was to be paid out of the oil produced. This sale 
and assignment was approved by the Secretary of 
the Interior. Thereupon the Osage Oil and Refin¬ 
ing Company commenced a series of litigations to 
set aside the foreclosure proceedings, to obtain 
possession and quiet its title as against Axelrod, to 
be subrogated to the benefits of the Axelrod con- 
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tract of sale, and to be put into possession of the 
escrow deposit of $50,000. The foreclosure pro¬ 
ceeding in due course, was held to be void, tbe Osage 
Company was adjudged to be tbe owner of the lease 
and the Sheriff’s sale was duly cancelled. Not¬ 
withstanding this the Osage Company made no re¬ 
quest of the Department to change its records to 
conform thereto, or to assist it in obtaining pos¬ 
session of the premises. 

i 

The Osage Oil and Refining Company, on Febru¬ 
ary 25, 1927, commenced an action in the United 
States Court for the Northern District of Okla¬ 
homa against Mamie Axelrod, the Continental Oil 
Company, and others to quiet title to the lease. On 
April 29, 1927, that court held title to the leasei to 
rest in the Osage Company, enjoined the defend¬ 
ants Axelrod and the Continental Oil Company 
from holding possession or asserting title to the 
lease as against the Osage Company, and held ^he 
Continental to its obligation to purchase from the 
Osage Company under the terms of its contract 
with Axelrod. In its decree the Osage Company 

i 

was required to meet the following conditions: 

j 

It is further ordered, adjudged, and de¬ 
creed that the plaintiff shall discharge! all 
liens appearing of record in the office of the 
County Clerk of Osage County, Oklahoma, 
and in the office of the Osage Indian Agency^ 
that affect or may be a charge against the 
above leasehold estate, and shall tender hnd 
deliver to the Continental Oil Company full 
complete and valid title to an undivided one- 
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half interest in said lease in good standing 
with the Osage Indian Agency and the Secre¬ 
tary of the Interior and free and clear of 
any and all liens and encumbrances whatso- 
ever, and if such title can not be given by 
plaintiff to the Continental Oil Company 
within thirty days from the time this decree 
becomes a finality, then the Continental Com¬ 
pany shall thereupon and forthwith be en¬ 
titled to the return to it of the $50,000 herein 
ordered deposited with the Clerk of this 
Court and to a return and repayments from 
plaintiff of any operating expenses advanced 
and incurred by the Continental Oil Com¬ 
pany in connection with the operation of 
said lease. (Italics ours.) 

The Court further decreed that: 

Should the defendant, the Continental Oil 
Company, appeal from this decree and refuse 
to accept the said assignment and refuse to 
ask for the approval thereof by the Secre¬ 
tary of the Interior and refuse possession 
of said leasehold estate, then in that event 
the plaintiff shall remain in possession of 
said property and shall operate the same for 
and on behalf of the defendant, the Conti¬ 
nental Oil Company, and upon an affirmance 
of this decree, that this court shall then 
adjust the account of the plaintiff for operat¬ 
ing expenses as between it and the said de¬ 
fendant, the Continental Oil Company. 

Appeals from this decree were taken by Mamie 
Axelrod and the Continental Oil Company, but no 
supersedeas bond was filed. 
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The Osage Oil and Refining Company did hot 
resume actual possession of the leased premises fol¬ 
lowing the decree of April 29,1927, and in fact had 
remained away since April, 1922. Subsequent; to 
the date of the decree the Superintendent notified 
the record owner, Mamie Axelrod, and the Conti¬ 
nental Oil Company, that the lease had expired by 
reason of nonproduction of oil in paying quanti¬ 
ties, and so reported to the Indian Office, but did 
not notify the Osage Oil and Refining Company.; 

On November 8, 1928, the Circuit Court of Ap¬ 
peals for the Eighth Circuit affirmed the lower 
court in all particulars. (29 Fed. 2d, 712.) How¬ 
ever, lack of jurisdiction to control the action |of 
the Secretary of the Interior was recognized by the 
Court in this language (p. 730) : 

Appellant contends that the alleged con¬ 
tract can not be enforced in equity because its 
validity depends upon approval by a third 
party—the Secretary of the Interior. The 
general rule is stated in 25 R. C. L. Sec. 24^ 
as follows: “A court of equity will not de¬ 
cree the specific performance of an executory 
contract when there is no method available 
by which its decree can be enforced.. 
* * * It should not be forgotten, how¬ 
ever, that in the increasing complexities bf 
modern business relations, equitable reme¬ 
dies have necessarily and steadily been ex¬ 
panded, and no inflexible rule has been per¬ 
mitted to circumscribe them * * 

i 

There is no effort in the decree to compel 
the Continental Company to accept a lease 
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from the Osage Company that has not been 
approved by the Secretary of the Interior. 
* * * The Axelrod contract provided 
that “if said assignment and this contract 
are duly approved then second party shall 
forthwith carry out and perform all the fur¬ 
ther agreements herein contained.” In the 
decree the court provided that the Conti¬ 
nental Company with the assistance of the 
Osage Company should attempt to secure 
the approval of the Secretary of the Interior. 
(Italics ours.) 

Other requirements were included in the decree. 
Thereafter the Continental Oil Company by mo¬ 
tion, alleged noncompliance with certain of such 
requirements, whereupon the court amended its 
decree so as to grant relief accordingly. Among 
other things it categorically found that the lease 
had expired for want of production, but the Writ 
of Prohibition granted by the Tenth Circuit Court 
of Appeals (34 Fed. 2d, 585) prevented the en¬ 
forcement of the amended decree and required its 
cancellation, on the ground that the amendments 
covered new and additional defences, upon which 
relief could not be extended by motion, a supple¬ 
mental bill being required to bring them into the 
action for the purpose of a decree. In connection 
with this proceeding mandamus was granted to* 
require the Continental Oil Company to comply 
with the decree as entered by the court originally. 
In the course of its comments the court made the 
following observation: 


Because of the interference by the Secre¬ 
tary of the Interior in recognizing and ap¬ 
proving the assignments from the Sheriff of 
Osage County to Mamie Axelrod, and fr6m 
Mamie Axelrod to the Continental Oil Copa- 
pany it is doubtful if the Osage Indian Tribe 
and the Secretary of the Interior are in a 
position to insist that the lease terminated 
by reason of the failure of the Osage Com¬ 
pany to continue the production of oil there¬ 
from in paying quantities (Transcontinental 
Oil Company v. Thomas, C. C. A. 5, 29 Fed. 
2d, 733), and we think it probable that,! if 
proper assignments from the Osage Com¬ 
pany to the Continental Company, duly ac¬ 
cepted by the latter, are tendered to the Sec¬ 
retary of the Interior, he will recognize the 
lease as in force and effect, and approve sUch 
assignments. (Italics ours.) 

It may properly be said that the Superintendent 
of the Osage Agency declined to give his consent 
that the Osage Company take possession and oper¬ 
ate the lease following the decree. He gave as a 
reason that the Department had not determined 
the lease was still in force and effect. However on 

i 

March 2,1929, the Commissioner of Indian Affairs 
wrote a letter, which was duly approved by Assist¬ 
ant Secretary Edwards on April 20, 1929 (Ex. Q*. 
to Pet. R. p. 26), directing that the records of the 
Department of the Interior be corrected to conform 
to the decisions of the courts. The last paragraph 
of that letter reads as follows: 
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In view of the fact that the court decisions 
referred to have held title to the lease in 
question to be in the Osage Oil and Refining 
Company, it would appear that the records 
of this office and of the Osage Agency should 
be corrected so as to show. It is, therefore, 
respectfully recommended that the action of 
the Department of March 19, 1925, in ap¬ 
proving assignment to Mamie Axelrod, and 
action of March 30, 1926, in approving as¬ 
signment of an undivided one-half interest 
in the lease to the Continental Oil Company 
be rescinded, and authority granted to 
change the records of this office and of the 
Osage Agency so as to show record title in 
the lease to be in the Osage Oil and Refining 
Company. (Italics ours.) 

At various points in the record (Petition, Par. 
20, R. P. 15; Exhibits J and K to Pet. R. pp. 32 
and 33; Admitted; Am. Ans. Par. 20, R. p. 68; Am. 
Ans. Par. 28, R. p. 69) reference is made to the 
hearing held at the Osage Agency on June 26,1929, 
but the details regarding it do not appear. It was 
brought about by the letter of the Commissioner of 
Indian Affairs, of May 8, 1929, approved by As¬ 
sistant Secretary Edwards on May 9, addressed to 
J. George Wright, Superintendent of the Osage 
Agency, of which the following is pertinent: 

Due to the unusual circumstances in con¬ 
nection with this lease, it is desired before 
passing on the question of its termination 
that all parties interested be granted an op¬ 
portunity to make whatever showing they* 
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may desire in connection therewith. You 
are therefore authorized and directed to 
notify all parties interested that thirty c^ays 
from the date of your letter, at a specified 
hour, opportunity will be given them, or ^nv 
of them, to make such showings before you, 
either orally, or by means of written briefs, 
as they may desire to submit. Promptly 
thereafter you will make a report as to the 
result of the hearing, forwarding any papers 
that may be submitted to you with such 
recommendation as to you may seem proper. 
You may advise the parties who may appear 
at the hearing when your report is for¬ 
warded. 

The President and employees of the Osage Oil 
and Refining Company were present and took part 
in this hearing. Over 50 pages of typewritten evi¬ 
dence was taken. On July 15,1929, Superintendent 
Wright submitted his report, in which he saidt 

In conclusion it is again recommended, if 
found consistent with the facts, that |the 
lease involved and described as the S. !W. 
28-24-8, be held to have terminated October 
31, 1928, under Section 1 of the terms 
thereof, and that appropriate instructions 
be given to direct the plugging of the wells 
and vacation of the premises. * * * | 

The full text of this report and a transcript of 
the evidence taken was before the Secretary of the 
Interior, was used and referred to by the parties, 

and was duly considered by him in making up jhis 
final decision, the subject of this suit and appeal. 


i 
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The assignment of the Osage Oil and Refining Com¬ 
pany to the Continental Oil Company was pre¬ 
sented to the Secretary of the Interior for his ap¬ 
proval as a result of the suits above cited. Supple¬ 
mentary to its prayer for approval of the assign¬ 
ment, the Continental Oil Company asserted that 
the lease had expired by reason of lessee’s failure 
to produce oil in paying quantities in compliance 
with its specific terms. The Secretary of the In¬ 
terior thereupon, for the first time, was called on 
to review the entire history of the lease. He spent 
several days in hearing evidence, examining his 
office records, hearing arguments of counsel and 
considering the exhaustive briefs presented by each 
party, for the purpose of ascertaining whether the 
lease possessed an assignable status, and on Feb¬ 
ruary 26, 1930, rendered his formal written deci¬ 
sion and finding. (R. pp. 44 to 57, incl.) Among 
other things he found that the lease had expired 
because of the failure of the lessee to produce oil 
in paying quantities after its five-year term had 
ended, and declined to approve the tendered assign¬ 
ment. His decision was set aside by the court below 
in the judgment from which this appeal was taken. 
Its effect was to substitute the order of the Court 


for that of the Secretary, thus disregarding his 
authority as a quasi-judicial officer of the govern¬ 
ment and his official judgment and discretion on the 
law and facts. 


The amended answer together with its exhibits 
contains allegations of all of the foregoing facts. 
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Plaintiff demurred to the amended answer and 
thereby admitted all of the facts well pleaded. The 
demurrer was sustained. Defendant elected j to 
stand on the action of the court, and after entry; of 
the judgment, noted an appeal to this court. 

i 

THE ERRORS ASSIGNED 

Errors were committed by the Supreme Court 
of the District of Columbia, in the following partic¬ 
ulars (R. p. 78) : | 

1. In sustaining the demurrer to the amended, 
answer. 

2. In entering judgment against the defendant 
and in favor of the plaintiff. 

3. In reviewing the finding of the Secretary! of 
the Interior of February 26', 1930, in failing to give 
it full legal force and effect, and in commanding 
him to reverse and vacate his determination and 
finding of fact therein made that the lease had 
lapsed on account of the failure of plaintiff to pro¬ 
duce oil in paying quantities, and in ordering him 
to reinstate the lease on the records of the Interior 
Department. 

4. In ordering the Secretary of the Interior to 
approve a division order permitting plaintiff to 
run and sell oil from said lease which had been Held 

i 

by him to have lapsed for failure of plaintiff to pro¬ 
duce oil in paying quantities. 

5. In ordering the Secretary of the Interior to 
permit plaintiff to deepen the existing well on the 
land covered by the lapsed lease. 


| 

j 

i 

| 

! 
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6. In ordering the Secretary of the Interior to 
approve a location for the drilling of a new well or 
wells on the land covered by the lapsed lease. 

7. In ordering the Secretary of the Interior to 
approve the assignment of an undivided one-half 
interest in said lapsed lease, executed by the plain¬ 
tiff to the Continental Oil Company. 

8. In assuming and undertaking by its order 
herein to prevent the exercise of judgment and dis¬ 
cretion by the Secretary of the Interior in the 
supervision, administration, and control of an 
Osage Indian tribal lease, and in substituting there¬ 
for its judgment. 

ARGUMENT 

Propositions 

The foregoing assignment- of errors suggests two 
propositions, namely, that a writ of mandamus does 
not lie, and that the court below failed to recognize 
and give effect to the quasi-judicial power of the 
Secretary of the Interior in the supervision of an 
oil and gas mining lease executed by the Osage 
Tribe of Indians and to the lack of power in the 
courts to review or interfere therewith in manda¬ 
mus. 

The law 

It will be unnecessary separately to discuss the 
errors assigned. The two stated propositions are 
.so highly inconsistent with each other that their 
joint discussion will not tend to lessen the impor- 
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] 

i 
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tanee of either as being determinative of this 
appeal. j 

The following cases enounce and establish the 
general rules of law which govern them: 

_ i 

Gaines v. Thompson, 7 Wall. 347. 

New Orleans v. Paine, 147 U. S. 261. j 
Louisiana v. McAdoo, 234 U. S. 627, 633.. 

On questions of fact, and of mixed law and fact, 
the Secretary’s decision is conclusive. j 

Riverside Oil Co. v. Hitchcock, 190 U.j S... 

316, 324r-325. • | 

Ness v. Fisher, 223 U. S. 683, 691. j 

West v. Hitchcock, 205 U. S. 80. j 

Hall v. Payne, 254 U. S. 343, 347. | 

Johnson v. Drew, 171 U. S. 93. 

The Secretary was obliged to examine evidence 
and form his judgment, and hence this is not a c kse 
for mandamus. 

i 

I 

Secretary v. McGarraghan, 9 Wall. 298. I 

I 

So long as the subject matter remains within the- 
jurisdiction of the Secretary of the Interior, any 
succeeeding Secretary may do anything his pred¬ 
ecessors might have done, and correct any eryor 
committed by one of them to the same extent as if 
he had committed it himself: 

i 

New Orleans v. Paine, supra. 

Michigan Land <& Lir. Co. v. Rust, 168- 

U. S. 589. | 

West v. Standard Oil Co., 278 U. S. 200,.. 

210 . | 

Wilbur v. Kadrie, 281 U. S. 206. I 
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See also: Nimrod v. Jandron (App. D. 
C.), 24 Fed. (2d) 613, and Wilbur v. Mini¬ 
doka Irr. Hist. (App. D. C. # 5033; 59 
W. L. R.; not yet published in official re¬ 
ports). 

The supervision of Osage Indian tribal oil and 
gas mining leases has been delegated by Congress 
to the Secretary of the Interior, to the exclusion 
of the courts, and his decision in interpreting the 
terms of a lease can not be reviewed by a court. 

Tidal Osage Oil Co . v. West (App. D. C.), 
30 Fed. (2d) 737. 

In that case the Secretary held that there had 
occurred a breach of the provisions of a lease in 
that the total amount of royalty due the Osage 
Tribe had not been paid; in this case no direct 
breach has occurred during the term of the lease. 
The lessee has failed to perform certain definite 
acts necessary to the life of the lease and has caused 
it to terminate. The lease then was abandoned in 
violation of Rule 72 of the Rules and Regulations 
of the Department (R. p. 5), and the leasehold in 
the land reverted to the Osage Indian Tribe auto¬ 
matically. This lease and the rules and regulations, 
in many material respects, are identical with those 
set up in the Tidal Osage Case. There the Secre¬ 
tary proposed to cancel the lease. Here the lessee, 
by inaction, has caused the lease to lapse. 

The Secretary’s finding was not arbitrary. 

Henderson v. Lane (S. C. D. C.), 45 W. L. 
Rep. 66; 45 L. D. 649. 

Knight v. Lane, 228 U. S. 6. 
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It is the duty of the Secretary of the Interior! to 
ascertain the status of Osage Indian tribal leases 
under his supervision. The lease involved in this 
mandamus proceeding was executed by the Osage 
Tribe of Indians to the Osage Oil and Refining 
Company. It was approved by the Secretary of the 
Interior under the provisions of section 3 of fhe 
act of June 28,1906. (34 Stat. 543.) i 

i 

Section 12 of that act provides: 

That all things necessary to carry into 
effect the provisions of this act not otherwise 
herein specifically provided for shall be done 
under the authority and direction of the Sec¬ 
retary of the Interior. 

Section 441 of the Revised Statutes of the United 
States provides: 

l 

The Secretary of the Interior is charged 
with supervision of public business relating 
to the following subjects: * * * Third, 

the Indians. 

Section 463 of the Revised Statutes provides: j 

The Commissioner of Indian Affairs shall, 
under the direction of the Secretary of the 
Interior and agreeably to such regulations 
as the President may prescribe, have the 
management of all Indian Affairs and all 
matters arising out of the Indian relations. 

See also Sections 2058 and 2149 R. S. U. S. 

The above statutes repose a broad authority in 
the Secretary of the Interior to supervise all Indian 
business. Stipulations in an oil and gas lease and 

I 

I 

j 
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rules and regulations merely designate the manner 
in which that business is to be done. In super¬ 
vising a lease, whether the examination by the Sec¬ 
retary is made for the purpose of ascertaining if 
there has been a breach of some stipulation, or to 
ascertain why royalties have not been paid, why 
sales of oil have not been made, whether the opera¬ 
tion has been in accord with its provisions, his au¬ 
thority is general, and it is his duty to ascertain the 
true status thereof to the end that if it is not in 
force and effect he may put the lands up for leasing 
to another who will produce oil in paying quanti¬ 
ties and render unto the tribe a substantial royalty. 
He must protect the interests of the tribe. 

The rule is general that, where the Secre¬ 
tary is called upon, in the exercise of the 
broad jurisdiction conferred upon him, in 
relation to the disposition and control of 
public or Indian lands, to determine his 
jurisdiction to act through an interpretation 
of a statute, or rules and regulations law¬ 
fully made in compliance with a statute, or 
to construe a contract made in pursuance 
thereof, his decision can not be reviewed or 
disturbed by injunction or mandamus. 
(Italics ours.) Tidal Osage Oil Company v. 
West, 30 Fed. 2d, 737. 

When a statute of the United States dele¬ 
gates to a tribunal or officer full jurisdiction 
over a subject in which the United States 
are interested, his or its determination with¬ 
in the limit of his authority is conclusive, 
in the absence of fraud. U. S. v. Calif. & 
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Oregon Land Co., 148 U. S. 31, 13 Supj Ct. 
458, 37 L. ed. 354. 

It is a universal principle, that, where 
power or jurisdiction is delegated to any 
public officer or tribunal over a subject blat¬ 
ter, and its exercise is confided to bis or their 
discretion, the acts so done are binding and 


valid as to the subject matter; and individ¬ 
ual rights will not be disturbed collaterally, 
for anything done in the exercise of that dis- 8 - 
cretion, within the authority and power con¬ 
ferred. U. S . v. Arredondo, 6 Pet. 691, 729, 
8 L. ed. 547. 

See also Wade v. Fisher, 39 App. D. C. 245. 

• i 

In the case of Rainbow v. Young (161 Fed. 8§5), 
the court quoted from the Revised Statutes of j the 
United States, supra, and commented thereon as 


follows: 


In our opinion the very general language 
of the statutes makes it quite plain that the 
authority conferred upon the Commissioner 
of Indian Affairs was intended to be suffi¬ 
ciently comprehensive to enable him, agree¬ 
ably to the laws of Congress and to the super¬ 
vision of the President and the Secretary of 
the Interior, to manage all Indian affairs, 
and all matters arising out of Indian rela¬ 
tions, with a just regard, not merely to I the 
rights and welfare of the public, but also to 
the rights and welfare of the Indians, and 
to the duty of care and protection owing to 
them by reason of their state of dependency 
and tutelage. 


j 

i 

i 

| 
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The court therein quotes from the case of the 
United States v. Macdaniel (7 Pet. 1), as follows: 

A practical knowledge of the action of any 
one of the great developments of the gov¬ 
ernment must convince every person that 
the head of a department, in the distribu¬ 
tion of its duties and responsibilities, is often 
compelled to exercise his discretion. He is 
limited in the exercise of his powers by the 
law; but it does not follow that he must show 
statutory provision for everything he does. 
No government could be administered on 
such principles. To attempt to regulate by 
law the minute movements of every part of 
the complicated machinery of government 
would evince a most unpardonable ignorance 
on the subject. Whilst the great outlines of 
its movements may be marked out, and limi¬ 
tations imposed on the exercise of its powers 
there are numberless things which must be 
done, that can neither be anticipated nor de¬ 
fined, and which are essential to the proper 
action of the government. 

See also Lone Wolf v. Hitchcock, 187 U. 
S. 553, 565. 

Unless the Congress expressly delegates au¬ 
thority over the Indians to the judicial department, 
it belongs to and remains in the political or execu¬ 
tive department. Barker v. Harvey, 181 U. S. 481. 
(Opinion by Mr. Justice Brewer.) 

The Courts have acquired no jurisdiction to de¬ 
termine the status of Osage land, and whether in 
fact it is covered by an oil and gas lease. Such a 
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function is administrative, and is necessarily re¬ 
posed in the Secretary of the Interior rather than 
in the court as evidenced by the act of March! 2, 
1929 (45 Stat. 1478), amending section 1 of the act 
of March 3, 1921 (41 Stat. 1249), which in tilm 
amended section 3 of the above-cited Osage Indian 
act of June 28, 1906, and of which the following is 

i 

an excerpt: 

The lands, moneys, and other properties 
now or hereafter held in trust or under the 
supervision of the United States for the 
Osage Tribe of Indians, the members there¬ 
of, or their heirs and assigns, shall continue 
subject to such trust and supervision until 
January 1, 1959, unless otherwise provided 
by Act of Congress. 

The Secretary of the Interior and the 
Osage tribal council are hereby authorised 
and directed to offer for lease for oil, gas, 
and other mining purposes any unleaded 
portion of said land in such quantities and 
at such times as may be deemed for the best 
interest of the Osage Tribe of Indians: Pro¬ 
vided, That not less than twenty-five thou¬ 
sand acres shall be offered for lease for; oil 
and gas mining purposes during any one 
year: Provided further, That as to all lands 
hereafter leased, the regulations governing 
same and the leases issued thereon shall con¬ 
tain appropriate provisions for the conserva¬ 
tion of the natural gas for its economic use, 
to the end that the highest percentage of 
ultimate recovery of both oil and gas may be 
secured: Provided, however, That nothing 
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herein contained shall be construed as affect¬ 
ing any valid existing lease for oil or gas or 
other minerals, but all such leases shall con¬ 
tinue as long as gas, oil, or other minerals 
are found in paying quantities. (Italics 
ours.) 

The status of the lease 

The property right to oil and gas in the Osage 
Nation is peculiar to that tribe. All the oil under¬ 
lying its reservation, regardless of the ownership 
of the surface, belongs to the Tribe. (Act June 28, 
1906, supra.) To keep the lands under leases, ac¬ 
tively operating; to obtain regular royalties; to 
re-lease the land to others when profitable produc¬ 
tion ceases; to cancel leases for breach of material 
provisions, and generally to supervise operations, 
are among the varied duties of the Secretary of the 
Interior. Ever since this condition has prevailed, 
leases have been sold under applicable law; the Sec¬ 
retary of the Interior has investigated and ascer¬ 
tained the status of approved leases and has con¬ 
trolled the resale of such as were found by him to 
have lapsed on account of abandonment or unprofit¬ 
able production. His authority has not been ques¬ 
tioned, but on the other hand invariably has been 
upheld by the courts. It would have been a useless 
delegation of authority if court action must be in¬ 
voked in every case of nonperformance of detailed 
provisions, abandonment, or production in less than 
paying quantities. Pursuant to such authority the 
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Secretary of the Interior has formally found and 
held (Am. Ans. R. p. 69) that this lease had ek- 

j 

pired because of the inactivity of the lessee, to pro¬ 
duce oil in paying quantities, by limitation and 
without interference. j 

Baldwin v. Blue Stem Oil Co,, 189 P4c* 
920. | 

Shelter v. Shivers, 33 Atl. 95. 1 

Chaney v. Ohio Oil Co,, 69 NE. 477. 

Hazel Green Oil Co, v. Collier, 110 SW. 
343. | 

Brown v. Fowler, 63 NE. 76. I 


In the latter case the principle is clearly stated: 

: 

This clause means that the term of the 
lease is limited to two years (the definite or 
exploratory term, but that if within the two 
years oil or gas shall be found, then the lease 
shall run as much longer thereafter as oil Or 
gas shall be found in paying quantities; bizt 
if no oil or gas shall be found within two 
years, the lease shall, at the end of two years, 
terminate not by forfeiture but by expiration 
of term; and after the expiration of said two 
years no further drilling can be done under 
the lease. (Part in parentheses supplied) 


It must be admitted that the oil underlying the 
Osage reservation to-day, as it always has been, is 
under the sole supervision of the Secretary of the 


Interior. There can be no weight or logic, there- 

i 

fore, to an assertion that the action of a former 
Secretary of the Interior and the Superintendent 
of the Osage Agency respecting this lease was con- 


i 
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elusive on that Secretary and his successors in 
office, and that the right of the present Secretary 
of the Interior to review and correct erroneous find¬ 
ings or acts is cut off. It is obvious that such 
action was mere administrative detail, interlocutory 
in its nature and effect. No complete examination 
of the details of its status had been demanded or 
required until this assignment was presented and 
the question of validity raised. After a careful 

examination of the facts the Secretarv found and 

•/ 

held that the Osage Oil and Refining Company had 
discontinued operations sixteen months before the 
end of the five-year term of the lease; that it aban¬ 
doned and continued to remain away from the 
premises and wholly inactive for about three years 
longer; that it defaulted in its rent, which, when 
demanded by the Superintendent of the Osage 
Agency was paid by the Bonding company; that 
the pipes were allowed to rust out and grass to 
grow up through the derrick floor and the plant 
otherwise to deteriorate; that its interest was not 
aroused until the 1,500-barrel well was brought in 
by the Continental; it had seemed unconcerned as 
to what became of the lease or the machinery there¬ 
on, prior to the Axelrod $100,000 contract. Under 
such conditions it is clear that the lease had ex¬ 
pired, and no act on the part of anyone could have 
been exerted successfully to revive it. 

The appellee contended below that the effect of 
the approval by the Secretary of the Interior of the 
two transactions of Axelrod, and the refusal of the 


I 
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Secretary to amend the Indian Office records at the 
request of the Osage Oil and Refining Company, 

i 

prior to the final settlement of the litigation involv¬ 
ing the ownership of the lease, was tantamount to 
its forcible eviction from the leased lands; that 
lessee thereby was prevented from operating the 
lease and compelled to remain out of possession; 
that his said acts operate to estop the Osage Indian 
tribe from asserting the failure of lessee to prodtice 
oil in paying quantities. 

At the time the Axelrod assignments were pre¬ 
sented to the Secretary no reason appeared for any 
particular examination of the condition of the lease, 
then of small value. With the presentation of the 
Sheriff’s sale assignment, it was recommended by 
the Superintendent of the Osage Agency (R. p. $7) 
that: 

On July 21, 1924, Mr. William L. Eagan, 
Assistant Oil and Gas Inspector made an in- 
spection of this property and reported that 
there is a 250-barrel steel tank at the well 
on this lease which has four feet six inches 
of oil in it, and based upon his report^ a 
copy of which is enclosed, the lease was rein¬ 
stated on the records of this office at that 
time, but for some reason or another your 
office was not notified of the action taken. 
This well has never been plugged nor has the 
bond covering same been released from lia¬ 
bility, and it is requested that the lease be 
reinstated on the records of your office and 
the enclosed assignment approved. | 

i 

i 

i 

i 

i 

j 

i 

i 
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A state of apathy on the part of the Osage Oil 
and Refining Company began when it had mort¬ 
gaged the lease and continued down to February, 
1927, when the 1,500-barrel well was brought in on 
the adjoining property—approximately three years 
after the expiration of the five-year term of the 
lease. It was this apathetic condition, no doubt, 
coupled with the actual dormant state of the well 
and the further fact that new blood, energy, and 
finances were coming into the picture, which in¬ 
duced the Secretary to approve the assignment. 

It is impossible that this action amounted to the 
eviction of appellee because it was out of possession 
at the time, and continuously had been off the prem¬ 
ises for approximately four years under the cir¬ 
cumstances already related. 

The apparent ownership had passed to Axelrod 
through a judicial sale which the Secretary had no 
reason then to question. The attorney for appellee, 

J. E. Whitehead, knew’ and understood that the ' 
Court’s action had been extended credence and was 
relied on and acted on in perfect good faith, and 
with no duty resting on the Secretary to pass on its 
regularity or validity. The letter of Mr. White- 
head to Mr. Wright, the Superintendent, is quite 
clear. It was written April 26,1929, and made ref¬ 
erence also to the official sanction given the later 
transaction between Axelrod and the Continental: 

In this matter, Mr. Wright, we want to 
state that we have at all times recognized 
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the fact that the Agency and the Depart¬ 
ment was compelled to accept at full face 
value the decision of the District Court of 

i 

Osage County approving the Sheriff’s sale 
to Axelrod, and was compelled to give fhll 
faith and credit to that court’s decision, and 
that the Agency and the Department were 
not called upon to review that decision;or 
pass on its legality. We have greatly suf¬ 
fered by reason of this, but we know that 
your Department acted in the best of fajth 
in relying on that void judgment. (Ex. D to 
Am. Ans. R. p. 74.) | 

j 

The decree of the Federal District Court of April 29, 1927 

(Petition Ex. D, R. p. 21) 

That court had before it a three-cornered issue 

i 

between The Osage Oil and Refining Company and 
Axelrod, and The Osage Oil and Refining Company 
and the Continental Oil Company. The issue was 
upon the right each asserted to the lease and jits 
proceeds. No question was raised upon the validity 
of the lease, and could not have been decided, if it 

i 

had been urged. The Court wrote its order in clear 
and unambiguous language; appellee can not niis- 
interpret its meaning and effect, nor can it avoid 
the obligation placed upon it. However, the por¬ 
tion of the order to which it is desired to call 
especial attention is set out in the second paragraph 
of the decree quoted in the Statement of the Case 
herein (p. 6, this brief). For the purpose of what 
follows, let us disregard all but this part of the de- 
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cree, and the term fixed by the provisions of the 
lease. 

The five-year limitation in the lease had expired 
before the date of the decree. The purpose of the 
court was to adjust the claims involved. Neither 
appellant nor the Osage Tribe was a party and 
neither had any interest in the litigation. It was 
necessary for some one to be in charge of the lease, 
with the duty of producing oil in paying quantities, 
or nothing might remain for a decision of an appel¬ 
late court to operate on. The Court, apparently 
assuming it was in possession of the premises, pro¬ 
vided for a continued operation of the lease pend¬ 
ing the appeal, and carefully placed this duty on the 
Osage Oil and Refining Company. The appeal was 
taken by the Continental Oil Company without the 
filing of a supersedeas bond. Appellee neglected to 
assume the duty placed upon it by the court, and 
in consequence no one was in possession of the lease, 
and there was no production from the date of the 
decree—April 29,1927—to about June, 1929. None 
had been reported since May, 1927. The Superin¬ 
tendent of the Osage Agency found that the lease 
had expired as of October 31, 1928, and directed 
that the well be plugged. The Secretary of the 
Interior declined to approve an assignment of the 
lease to the Continental Oil Company because the 
appellee had failed to keep it alive by producing oil 
in paying quantities. No one even suggests that 
oil was produced or that any one was attempting to 
produce, during those two years. 
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Appellee took possession in June, 1929. To this 
the appellant had not consented but no objectibn 
was made. The last report of production in this 
record (Am. Ans. Par. 33, R. p. 71) is of Novem¬ 
ber 26, 1929, which shows “it was only producing 
one barrel of oil per day” and that it was “not! a 
paying proposition” at that time “and never had 
been.” (Letter Chief Oil and Gas Inspector, Ex. 
B, Am. Ans. R. p. 53.) For such period, even !if 
for no other time, the Osage Oil and Refining 
Company is chargeable with failing to produce in 
paying quantities, and during such period of in- 

I 

action, if it had not already lapsed, the lease lapsed 
for want of production. j 

The decision of the tenth circuit (34 Fed. 2d, 585) j 

The decision of the Eighth Circuit Court of Ap¬ 
peals (29 Fed. 2d, 712) affirmed the action of the 
Federal Court in Oklahoma. In doing so, hotv- 
ever, it clearly recognized the discretionary powers 
of the Secretary to approve or decline to approve 
the assignment of appellee. 

The excerpt from the decision of the Tenth Cir- 

* i 

cuit Court of Appeals, referring to interference^ 
set out on page 9 of this brief, contains more of 
doubt than of conviction, and it leaves an unmis¬ 
takable inference that the Court has recognized the 
jurisdiction of the Secretary finally to ascertain the 
status of the lease, in the absence of some such legal 
condition as interference or estoppel, and to exer- 

i 

cise his judgment against an approval of its assign- 


i 

i 

i . 
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ment. The case of Transcontinental Oil Company 
v. Thomas cited in the decision does not involve a 
similar condition either of fact or principle. There 
was the question of the forfeiture of a lease during 
its stated term, as well as the effect of a pending 
suit, maintained by lessor against lessee, to obtain 
a forfeiture for failure of lessee to carry out and 
comply with the specific terms of his contract. 
Here the lease contains very clear provisions mak¬ 
ing it the dhty of lessee to produce oil in paying 
quantities, after the five-year term had elapsed, as 
a prerequisite to the extension of its term. The 
lessee chose to remain quiescent; the lease auto¬ 
matically terminated and reverted to the Tribe. 
Thereafter it was dormant, and the Chief Oil In¬ 
spector reported it as abandoned in April, 1922. 
The quoted portion of the decision manifestly is 
dictum; if intended to be decisive of any issue be¬ 
fore the court, it can not be binding in any sense 
on the Secretary of the Interior or on the Osage 
Tribe of Indians, as neither w r as before the court, 
or a party to any of the litigation. The whole sub¬ 
ject of all those suits was the ownership of the lease 
and its proceeds, as distinguished from the issue in 
the Transcontinental case cited by the court, and 
from the issue presented to and decided by the 
Secretary here. 

The question of whether the lease had expired 
for nonproduction was not presented to the Circuit 
Court of Appeals for decision. This makes it obvi¬ 
ous that the court below erred in holding that the 
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Secretary was bound by, and through his decisibn 
had disregarded, the judgments or decrees of the 

i 

United States Circuit Court of Appeals. It is of 
interest in this connection to note that the oply 
court having occasion to examine the question de¬ 
cided by the Secretary—the United States Court 
for the Northern District of Oklahoma, Judge Ken- 
namer, presiding—reached the same conclusion as 
the Secretary. It found after hearing the evi¬ 
dence, that the lease had terminated by virtue of 
its plain terms for failure of lessee to produce oil 
after the fixed term of five years had expired. The 

Writ of Prohibition against the enforcement iof 

| 

that judgment was issued—not because the deci¬ 
sion of Judge Kennamer was erroneous—but for 

| 

lack of authority in the court to modify its formal 
judgment on a motion as distinguished from a slip- 
plemental bill. 

Breach of contract 

i 

If the provision of the lease here involved had 
been a covenant required to be performed during 
its stipulated term, section 17 of the lease, quoted 
on page 3 of the petition (E. p. 3), would govern 
its cancellation for a positive breach. It does not 
seem applicable, however, to a case of voluntary 
abandonment—not neglect of acts to be performed 
during the life of the lease, but of the lease itself— 

i 

of the very act which continues the lease as an exist¬ 
ing contract, and of which nonperformance is vital. 

l 

i 

j 

i 


i 
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It will be noted that three separate notices were 
given to appellee; a hearing was held before the 
Superintendent of the Osage Agency; all parties 
had due notice thereof, were present, and partici¬ 
pated ; after full investigation, the Superintendent 
found and reported the lapse of the lease, and the 
Secretary had the whole record of such hearing 
before him in February, 1930. Yet the Osage Oil 
and Refining Company was not entitled to this 
notice as a matter of right. At all times it was 
cognizant of its own voluntary agreement to pro¬ 
duce oil in paying quantities after the five-year term 
of the lease in order to keep it alive; that if it failed, 
the contract was abrogated. This is not a direct 
breach of terms agreed to be performed, but is tan¬ 
tamount to failure to pay when due where payment 
is a condition precedent to a continuation of the 
contractual relation. The contractual relation was 
cut off by the exercise of its option by the lessee. 
That it may have changed its mind afterward does 
not affect the situation in the least: 

Gillespie v. Bobo, 271 Fed. 641; 

Brown v. Fowler, 63 N. E. 76; 

Foster v. Elk Fork Oil Co., 90 Fed. 178; 

Union Gas & Oil Co. et al. v. Adkins, et 
al., 278 Fed. 854; 

McDaniel v. Hagar-Stevenson Oil Co., 243 
' Pac. 582. 

It had contracted with its eyes open, voluntarily 
ceased producing, and was entitled to no cautionary 
notice from the Osage Tribe, or its representatives, 
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of the effect of its optional action, or that it must 
resume work. 

i 

That the lease lapsed at the end of the five-year 
term can hardly be gainsaid. Whatever may have 
transpired thereafter is of no effect. Title had re¬ 
verted to the Osage Tribe. The land was in condi¬ 
tion to be made the subject of another oil and $as 
lease in due course. That this lease may have been 
assumed to exist by those affected makes for noth¬ 
ing. The approval of the Sheriff’s assignment!to 
Axelrod, of Axelrod’s assignment to the Continen¬ 
tal, upon such an assumption, in lieu of an actual 
examination and finding of fact, is of no avail in 
reviving a dead lease executed by an Indian Tribe. 
And when, on an examination of all the facts add 
involvements, brought to the attention of the Sec- 

i 

retary by the last assignment, he discovers the true 
state of affairs, has he no right to regulate his fu¬ 
ture action thereby, and in explanation to declare 
the facts, disregard the erroneous action and cor¬ 
rect the situation to meet the actual and undisputed 
condition—that there was no production from 
April, 1922, until after February, 1926? We think 
this was his duty. ' j 

■■ ' ■ *■' ■ - I 

Effect of judgment below 

.... . . j 

The judgment of the Court below in effect pre¬ 
cludes the Secretary of the Interior from exercis¬ 
ing his judgment and discretion on questions of 
fact clearly administrative in character. Under it, 
he must, as a ministerial duty, treat the lease as 


i 

i 
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valid and subsisting notwithstanding the undeni¬ 
able condition of nonproduction. Had he so acted 
on and approved the assignment tendered in Feb¬ 
ruary, 1930, without investigation, and in disregard 
of the challenge to its validity, he would have mani¬ 
fested slight interest in the welfare of the Osage 
Tribe, would have been arbitrary to an extreme, if 
not chargeable with gross neglect of duty. The 
whole sum resulting from the sale of the total 
quantity of oil produced, over a period of twelve 
years, when separated into royalty and operator’s 
share, discloses as a mere matter of computation, a 
condition of unprofitable production. Considering 
the time involved the royalty income to the Osage 
Tribe under the provisions of the lease is so incon¬ 
sequential as to be no substantial object for con¬ 
tinuing the lease. 

Under the decree, as a ministerial act, appellant 
must permit the appellee to return to the land, 
deepen the old well, whether or not in his judgment 
to the advantage of the Tribe, permit the drilling 
of new wells in the face of the well-known over¬ 
stocked condition of the oil market; permit the 
sale of such oil as may be produced contrary to 
his judgment and discretion, and as he believes 
contrary to the best interest of the Osage Indian 
Tribe and the public weal. He must approve the 
assignment of a half interest in a lease, which, 
under the facts as he has formally found them to 
be, was voluntarily abandoned by the lessee; and 
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all this because after more than four years of un¬ 
concern on the part of lessee, it has become anxious 
to revive the lapsed lease, and seeks to construe 

i 

action by the Secretary of the Interior, taken upon 
the recommendation of a subordinate and without 
a detailed investigation, as being legal ouster of 
premises which it did not occupy. 

On the whole, the judgment below has resulted 
from a review and reversal of the action of the Sec¬ 
retary, taken in a quasi-judicial capacity, after his 
jurisdiction was invoked at the request and for the 
benefit of appellee. That his action was unsatis¬ 
factory does not provide grounds for a court re¬ 
view in a mandamus proceeding. Were such the 
case, lessees, under like contracts, might embrbil 
themselves in collateral litigation in State and Fed¬ 
eral Courts and by indirection revive a lease lapsed 
on account of their own negligence or option. This 
would violate all rules of reason. 

The doctrine of estoppel invoked by appellee may 
be as a double-edged sword. If the Secretary had 
evicted appellee—which was impossible—and com¬ 
pelled it to remain out of possession of its lease, 
there would have been a duty resting on appellee, 

i 

if it then desired in good faith to continue or re¬ 
sume work, to have taken timely legal steps to ob- 

| 

tain a withdrawal of such force. The vital clause 
in its lease required continuous action. To invoke 
the aid of the Court, after a long period of volun¬ 
tary absence and non-production has passed, smacks 
of contributory negligence, as it were, and leaves 

i 

i 

i 

i 

i 

i 

i 




36 


appellee without “clean hands,” and therefore 
without one reasonable ground for relief in manda¬ 
mus. Apparently it had centered its energy on the 
collection of a large sum of money, to which it had 
no right under the facts as interpreted by the Sec¬ 
retary, and had entirely overlooked, in its anxiety 
to succeed, the vital provision of its lease, which 
required operation continuous enough at least to 
be substantial compliance. The escrow agreement, 
by virtue of the proven conditions, has never been 
of actual material value to the Osage Tribe. The 
appellee profits to the extent of whatever sum it 
may receive from the Continental Oil Company. 
On the other hand, the Osage Tribe has been re¬ 
leased from an unprofitable contract; it may resell 
the lease to one who will or may produce oil in 
paying quantities, or it may await the advent of 
more pleasing prospects in the way of a bonus con¬ 
sideration before offering another lease for sale. 
The judgment below T precludes these benefits—and 
for what?—merely the continuation of the present 
condition? Who can say the Tribe would be bene¬ 
fited in any way, or how? 

CONCLUSION 

What is the secret of this prolonged and persist¬ 
ent effort to have the approval of the Secretary of 
the Interior placed on the assignment of an appar¬ 
ently expired and worthless lease? Is it a bona 
fide desire to obtain possession and operate the lease 
for what can be made out of its production ? The 
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answer is obvious to anyone who has read this 
record. The money on deposit—the $50,000. The 
ratio of diligence on the part of the Osage Oil and 
Refining Company can only be measured by its 
prospects to obtain this $50,000 fund; in the light 
of the admitted facts, a suggestion of any othCr 
purpose is open to doubt. Prior to the appearance 
in the offing of the much coveted prize, it was up- 
concerned and permitted the lease to fall into | a 
state of entire desuetude for a sufficient period to 
permit annual rental to default, iron pipes to rust 
out, and grass to appear through the floor of the 
derrick; but, since the advent of this tempting 
prospect, it has been a litigant in an unusual num¬ 
ber of courts and suits, there exhibiting a singleness 
of purpose so well defined as to be unmistakable. 
We do not question or deny the right of any citizen 
to litigate, but w’hat does it betoken here? An 
analysis of plaintiff’s purpose may not be germahe 
to the issue, yet, whatever the answer may be, the 
right of appellee to the remedy sought herein does 
not clearly appear; no unperformed duty required 
by law is plainly defined, 66 clear and indisputable” 
{McLennan v. Wilbur, 51 Sup. Ct. Rep. 502; not 
yet in U. S. Reports), and its hands are not as clean 
as Chancery has consistently demanded; therefore, 
the court below was not justified in extending it 
equitable consideration in mandamus, and no suf¬ 
ficient reasons appear for arresting executive ac¬ 
tion taken in the interest of the Osage Tribe of 
Indians. 

i 

i 

i 
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Were this a suit in equity, to which all having 
any interest were parties present in Court, the 
equities properly might be adjusted amongst them. 
However, this is not such an action, but one in 
mandamus, where the prevailing issue is whether 
the Secretary of the Interior has acted within the 
purview of his authority in declining to give his 
approval to the assignment of an interest in the 
oil lease. Neither the forfeiture or cancellation of 
the lease is the issue. In order to ascertain if he 
should give his approval to the assignment ten¬ 
dered, he has examined existing conditions. The 
facts all point conclusively to the failure of the 
lessee to comply with the obligations contained in 
the covenants of the lease, and to the factual termi¬ 
nation of the lease; to the divestiture of the Osage 
Oil and Refining Company and the reversion of 
the land to the Indian tribe, long before any of the 
incidents occurred upon which appellee must rely. 
Having ascertained from a consideration of all the 
evidence that there is no leasehold interest now 
vested in appellee which it can assign, the Secre¬ 
tary, properly, has declined to place his approval 
on the assignment tendered. The elimination of 
the exercise of judgment and discretion reduces his 
action to the mechanical and ministerial one of 
signing, rather than approving. This is inconsist¬ 
ent with supervision and with executive adminis¬ 
tration. All the other and further relief sought 
by appellee is disposed of by the non-existence of 
the lease. 
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We further urge that mandamus does not lie ih 
this case. The mortgage executed by appellee was 
sold at judicial sale under a decree of foreclosure 
issued by the District Court of Osage County, Oklaj- 
homa, to Mamie Axelrod, who was put into possesr 
sion by the Sheriff. This operated to oust the 
Osage Oil and Refining Company—if in fact it wa$ 
in possession—and to prevent it from resuming 
possession of the leased premises. No recognition 
of the validity of the sale, nor any position whiclt 
the Secretary may have assumed relative thereto, 
gave a right to the Osage Company to reenter the 
land; and no amendment of his official records, or 

I 

failure to amend them, relieves the Osage Company 
from the full import and effect of the judicial sale. 
The approval of the Secretary was given to the 
assignment of the lease made by the Sheriff to Axef- 

i 

rod, following the-sale, but the sale itself, not tht 
approval of the assignment, constituted the obstacle 
to repossession by appellee. Had he refused to app 
prove it, the lack of approval would not have opr 
erated to revest the Osage Company with any 
rights. Whatever title or claim it had in or to the 
lease was divested by the action of the Court, no^ 
by the Secretary. The latter was not a party to any 

i 

of the litigation, and in it no court order can bind 
him; none has been directed to him. No unper- 

i 

formed official duty appears as a result of the litir 
gation. Manifestly, therefore, the acts upon which 
appellee relies, being acts of a court, can not be im¬ 
puted to the Secretary through his approval of the 
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Sheriff’s assignment. The demand for amend¬ 
ments of the official records was based, not on the 
judgment of the court, but solely on the opinion of 
the appellee that the judgment was void, and that 
the appellate court would so hold. The consistent 
desire of the Secretary, evidenced by a persistent 
attempt indicated throughout the record, was to ob¬ 
tain paying production; if through his anxiety to 
do so he has been misled by events following the exe¬ 
cution of the mortgage by appellee, its abandon¬ 
ment of the lease, and its voluntary failure to pro¬ 
duce oil in paying quantities, into recognizing the 
purchaser at foreclosure sale as one who might 
put “pep” into, and render of some value to the 
Indian Tribe, the lease—theretofore a questionable 
asset—such fact can not rightly be contorted into 
the resuscitation of a lease long since lapsed. 

For the foregoing reasons the judgment of the 
lower court should be reversed, and judgment en¬ 
tered for the appellant. 

E. C. Finney, 

Solicitor, Interior Department, 

0. H. Graves, 

'Assistant to the Solicitor, 

Attorneys for Appellmt . 
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IN THE 


Court of Appeals of fbe District of Cotambla 


No. 5433. 


Ray Lyman Wilbur, Secretary of the Interior, 

Appellant, 


vs. 

Osage Oil and Refining Company, Appellee. 


BRIEF OF APPELLEE. 

This is an appeal from a judgment of mandamus j 
rendered by the Supreme Court of the District of 
Columbia against the Secretary of the Interior (Rec. 
pp. 77-8). The judgment was entered after several j 
hearings before two of the judges of the court below, j 
each of whom sustained demurrers by appellee (pp. 
57, 75) to an original and to an amended answer of j 
appellant. The amended answer did not, as the I 
court below ruled and as is manifest from inspection ! 
and comparison, present any material matter not 
covered by the original answer. As the rules of this j 
court require that the written opinions of the trial 
judge be made part of the record on appeal and as j 
the same were not designated as part of the record 
by appellant the appellee on appellant’s refusal to j 
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designate same liad these opinions (pp. 61, 62) with 
the original answer on which based made part of the 
record on appeal. 

The real issue in the cause is whether appellee has 
a valid, subsisting oil lease in the Osage Indian res¬ 
ervation in Oklahoma, the special reliefs granted by 
the judgment of mandamus all being the ordinary 
usual rights of every producing oil lessee, namely, 
possession, a division order for the running and sale 
of oil produced from the lease, authority to deepen 
an existing well to explore a lower sand, a location 
for drilling one or more other wells, and approval of 
assignment of a half interest in the lease to an as¬ 
signee admitted to be in good standing in the depart¬ 
ment. The right of appellee to the lease has been 
upheld by two circuit courts of appeal, the courts 
of last resort having jurisdiction at the situs of the 
lease, namely, the 8th circuit and its successor, the 
10th circuit, as well as by the Federal district court 
and the Supreme Court of Oklahoma. 

The genesis of the controversy was approval by 
the Secretary of the Interior of an assignment made 
of the lease by an Oklahoma sheriff under a void 
judgment and foreclosure against appellee, the evic¬ 
tion of appellee who had brought in a paying oil 'well 
by this conjoint action of the judicial officers of first 
instance and the Secretary, and the refusal of the 
Secretary to recognize appellee after the appellate 
tribunals had decided in favor of appellee on all 
questions, on the alleged ground that appellee had 
lost its rights during pendency of an involved and 
prolonged litigation by non-production of oil from 
the lease during the litigation, notwithstanding the 
fact that the Secretary during and after the period 
of litigation prevented and still prevents appellee 
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J 

i 


from producing oil—a point also ruled in appellee’s 1 
favor by the court of last resort. 

In view of the fact that the brief of appellant has I 
not attempted a clear statement of the record, has 
misstated some matters, has stated others in a mis¬ 
leading manner, has set forth as a supplemental de¬ 
cree of the trial judge a paper the appellate tribunal 
prohibited from being entered and has stated other 
matters not in their order of events, and has at- 
tempted to assert there are disputes of fact, whereas j 
the only possible question of fact is the immaterial j 
one as to the present amount of oil production on the j 
lease, appellee has undertaken a full statement of the j 
record. j 

Statement of the Case. j 

I 

j 

By act approved June 28, 1906 (34 Stat. 539), for j 
division of the lands and funds of the Osage Indians, j 
it is provided: 

I 

“Sec. 3. That the oil, gas, coal, or other 
minerals covered by the lands for the selec- j 
tion and division of which provision is herein ! 
made are hereby reserved to the Osage tribe | 
for a period of 25 years from and after the 8th j 
day of April, 1906; and leases for all oil, gas j 
and other minerals, covered by selections and j 
division of land herein provided for, may be j 
made by the Osage tribe of Indians through ! 
its tribal council, and with the approval of the j 
Secretary of the Interior, and under such 
rules and regulations as he may prescribe. ’ ’ j 

i 

The period of 25 years by later statutes was ex-i 
tended for many years but no other change was 
made. 


i 

i 

i 
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The Secretary drafted uniform forms of lease and 
uniform rules and regulations. Aside from making 
the lease, with the Secretary’s approval, the Osage 
tribe has no function except the right, never exer¬ 
cised, to seek royalty payments in oil instead of 
monev. 

V 

The lease provides: 

“Sec. 1. The lessor, in consideration of one 
dollar, the receipt whereof is acknowledged, 
and of the royalties, covenants, stipulations, 
and conditions herein contained, and herebv 
agreed to be paid, observed, and performed 
by the lessee, does hereby demise, grant, lease, 
and let unto the lessee, for five years from 
the date of approval hereof, and as Ions’ there¬ 
after as oil is found in paying quantities, all 
the oil deposits in or under lands described 
as follows, to wit”: 

Section 2 makes the royalty payment “sixteen and 
two-thirds per cent of the gross proceeds from sales 
after deducting the oil used for fuel in operating the 
lease.” 

No one except the holder of the legal title on the 
Secretary’s and Osage Superintendent’s records, of 
the lease or assignment of same or an interest there¬ 
in, ever has been or is permitted to operate an Osage 
lease. Nor, except approval has been given by the 
Secretary or his subordinates, can the legal holder in 
operating the lease obtain a division order to run 
and sell the oil produced, nor deepen a well after oil 
has once been found in one sand, nor locate either 
the first or any subsequent well to be drilled on a 
lease, nor place machinery or equipment on a lease. 
This is all provided for in either, usually in both, the 
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lease and the rules and regulations. Fines and post 
sible lease cancellation are provided to prevent viol 
lations. 

The Secretary always has and still exercises the 
right to give notice and demand further or increased 
development of any lease and did so in this case, but 
not to appellee but to one Axelrod, who has been ju^ 
dicially found a trespasser. If an assignee be iii 
good standing the legal lessee always has had per¬ 
fect freedom of assignment of an entire lease or an 
interest therein. 

i 

The rules and regulations provide (Rec., p. 4): 

I 

OPERATIONS. 

i 

| 

31. No operations shall be permitted upon any! 
tract of land until a lease covering such tract shall; 
have been approved by the Secretary of the Interior,! 
or such operations specifically authorized by him. 

I 

i 

ASSIGNMENTS. 

Lease Sec. 19. Assignment of this lease or any 
interest therein may be made with the approval of | 
the Secretary of the Interior and not otherwise; 
(Rec., p. 3). 

i 

REGULATIONS. 

28. Approved leases or any interest therein may! 
be sublet, transferred or assigned with the consent | 
and approval of the Secretary of the Interior and ! 
not otherwise—with added provision making anyj 
attempt so to do without the Secretary’s approval! 
absolutely void and cause for lease cancellation! 
(Rec., p. 3). 

j 

i 


i 
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DIVISION ORDERS TO SELL OIL. 

79. That no oil shall be run to any purchaser or 
delivered to the pipe line or other carrier for ship¬ 
ment, or otherwise conveyed or run from the leased 
premises, until a division order is executed, filed and 
approved by the superintendent, showing that the 
lessee has regularly approved lease in effect, and 
the conditions under which the oil may be run. 

DEEPENING OR ABANDONING A WELL. 

71. Lessee shall notify the superintendent a rea¬ 
sonable time in advance of starting work of inten¬ 
tion to redrill, deepen, plug, or abandon a well. 

It is specially alleged appellee never abandoned 
or sought to surrender the lease and the pleadings 
admit this. 


LOCATIONS FOR WELLS. 

54. Five days prior to the commencement of 
drilling operations lessee shall submit, on forms to 
be furnished by the superintendent, a report in du¬ 
plicate showing the location of the proposed wells. 

It may be here stated that the surface was in in¬ 
dividual ownership and that frequently there were, 
though ndt in the instant case, valuable improve¬ 
ments on oil leased premises. 

PENALTIES FOR VIOLATIONS. 

Lease provision 17 and rule and regulation pro¬ 
vision 83 on this point were identical and as follows 
(Rec., pp. 3, 5): 



I 
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“Violation of any of the terms or conditions 
of this lease or of the regulations pertaining j 
thereto, shall subject the lease to cancellation j 
by the Secretary of the Interior, or the lessee j 
to a fine of not exceeding five hundred dollars ! 
per day for each and every day the terms of | 
the lease or of the regulations are violated, or 
the orders of the superintendent in reference 
thereto are violated or the orders of the su¬ 
perintendent in reference thereto are not com- j 
plied with, or to both such fine and cancella- I 
tion, in the discretion of the Secretary of the ! 
Interior ,’ 9 


with provision entitling the lessee before action to 
notice and hearing. 

The amount of fines for failure to obtain authority j 
before redrilling, deepening, plugging or abandon- | 
ing any well are set forth on page 6. 

It is the view of the Secretary that Section 17 j 
above has no application to the case. Appellee’s 
view is that Section 17 is immaterial to a decision 
herein. By stipulation (pp. 61-62) the original an- j 
swer accordingly was amended by the Secretary j 
striking out part of the answer (p. 43) so contend- j 
ing and inserting instead that Section 17 was inap- j 
plicable. In the amended answer the appellant I 
omitted the stricken part. 


POWERS OF THE OIL INSPECTOR. 


The oil and gas inspector under the Osage super- j 
intendent is the executive officer in direct and imme- ' 

i 

diate charge of all operations. Rules and regula- j 
tions 40, 41, 42, 43, and 53 prescribed his duties, j 
which include (pp. 4-5) visits to each lease, reports ! 
thereon, advice and recommendations to the superin- 

i 

i 

l 

I 


i 

i 
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tendent and orders and notices to lessees (pp. 4-5) as 
to operations and locations. 

While the lease was made subject to present and 
future rules and regulations it was with this express 
limitation (p. 3): “ Provided, That no regulations 
made after the approval of this lease shall operate to 
affect the term of lease, rate of royalty, rental, or 
acreage, unless agreed to by both parties. ’’ 

All Osage leases (uniform as stated) were offered 
at public auction with only the bonus to be paid 
therefor the subject of competition. At one of these 
auction sales on August 27,1918, appellee bought the 
lease here in question for $3,000 (par. 4, p. 2). 

On May 4, 1921, appellee drilled a well producing 
oil and gas in admittedly paying quantities at a cost 
of $75,000.' It was a 40-barrel oil well with three mil¬ 
lion feet of gas (pp. 2, 63), and so continued at least 
several months. The well is near the center “of a 
160-acre tract, away from a public road, in a rough 
woods and rocky area” (p. 53), so that no question 
arises as to whether a location of other wells might 
damage improvements. 

This development under all authorities gave ap¬ 
pellee a vested interest, terminable only by the 
courts in case of controversy (Guffey vs. Smith, 237 
U. S. 120) Brewster vs. Lanyon Zinc Co., 140 Fed. 
401; Huggins vs. Daley, 99 Fed. 606; Gypsy Oil Co. 
vs. Cover, 11 A. L. R. 129). 

The statute confers no authority, express or im¬ 
plied, the courts hold, on the Secretary to cancel a 
vested interest. 

Appellee operated the well for some time, burning 
considerable of the oil produced and running and 
selling some oil under a division order. Owing to 
caving of the well, causing a fishing job that lasted 
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about twelve months and that appellee had bought 
and drilled on other Osage leases some 25 well^ 
(p. 2) at a financial loss around $500,000, appellee 
borrowed money (since repaid) from a pipe comj 
pany secured by mortgage on the lease here in con+ 
troversy. The pipe company upon appellees finanj 
cial embarrassment entered a foreclosure suit irf 
equity in September, 1923, in the district court for 
Osage County. A special appearance to the jurisdicj 
tion was overruled on November 5, 1923 (Axelrod 
vs. Osage Oil & Refining Co., 29 Fed. (2d) 17), and 
on July 8, 1924, a personal judgment and decree of 
foreclosure (subsequently declared void), was enj 
tered on July 8, 1924, and sale by the sheriff of the 
lease to one Axelrod confirmed on March 4, 1924 
(p. 6). Appellee appealed both judgment and decree 
and the sale thereunder to the Oklahoma Suprem^ 
Court, of all which the defendant had notice and| 
under the statutes, was chargeable with notice (Rec.j 

p. 6). 


The Secretary has no legal power of terminating 
a lease though he claims such (U. S. vs. Brown, 15 
Fed. 2((, 565, and Jennings vs. Wood, 192 Fed. 507)1 
Conditions on the lease during the period of litij 
gation were unsatisfactory to the Osage superinf 
tendent and when Axelrod presented the sheriff’s 
deed of assignment to her an investigation was made 
of the lease in connection with action on the assignj 
ment. The oil inspector reported (Stipulation, pp< 
57-8): | 

“In my judgment this property has pro4 
duced oil in paying quantities up to Septem¬ 
ber 1,1923, and the lease thereon would not be 
subject to cancellation until after September 
1, 1924. Even the cancellation of this lease 
at that time would be questionable . 9 9 


i 

i 

i 

i 

i 
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The Secretary of the Interior thereupon adjudged 
and determined (p. 7) that the lease had not expired 
or terminated and was in full force and effect and 
on March 19, 1925, by formal letter (p. 19), so de¬ 
clared in express terms and approved the assign¬ 
ment of the lease to Axelrod (p. 19)—admitted in 
amended answer, p. 64. 

This determination is not reviewable by a later 
Secretary (West vs. Standard Oil Co., 278 U. S. 218). 

Nor is the extent of the Secretary’s investigation 
(De Cambra vs. Rogers, 189 U. S. 119). 

Under this approved assignment Axelrod was 
given and permitted by the Osage superintendent 
(p. 7 of record and not denied in answer) “to have 
the exclusive possession of said lease, the equip¬ 
ment, well casing and paraphernalia thereon, in¬ 
cluding the aforesaid producing well drilled by pe¬ 
titioner,” and “petitioner thereafter was denied by 
the Secretary of the Interior any and all rights in 
said lease . 9 ■ At no time since has appellee been rec¬ 
ognized by the Secretary as the owner of the lease 
and appellee still is refused permission to deepen 
the existing well, run oil from it, drill other wells or 
assign an interest in the lease, all usual incidentals 
of a lease notwithstanding Federal court decisions 
all in its favor on the precise point as to whether the 
lease is a valid subsisting lease still in force and 
effect. 

After Axelrod went into possession the superin¬ 
tendent served formal notice on her to further de¬ 
velop the lease (par. 8, p. 7). She cleaned out the 
well and proceeded to produce oil therefrom in pay¬ 
ing quantities. She also applied for and was 
granted permission to deepen the well (Stipulation, 
p. 58), and a division order was approved to her to 


11 


i 

i 


run the oil (p. 59). Axelrod also had a location fbr 
a new well approved to her and it was drilled to 
about 680 feet prior to decision of appellee’s appeal 
to the state supreme court (p. 7 and admitted p. 64). 

Meanwhile appellee’s case was awaiting its turn 
in the state supreme court. Early in 1926 the Con¬ 
tinental Oil Company, as lessee on the adjoining 
lease, brought in a well with an initial production 6f 
1000 barrels a day and was informed at the Osage 
agency (which knew of the court proceedings and 
the appeal), “that Mamie Axelrod had a good title 
to the lease and that such was shown by the agency 
records.” With great diligence the Continental qn 
February 18,1926, entered into a contract with Axel¬ 
rod to pay her $50,000 in cash on approval of an as¬ 
signment to it of a half interest in the lease and al$o 
$50,000 out of the first oil produced, the Continental 
agreeing immediately to drill a deep test well (p. 8). 
This assignment was forwarded by the Osage super¬ 
intendent to Washington for approval. 

Appellee telegraphed a protest against approval 
(p. 8) of the assignment and followed up by letters 
dated April 10 and 15,1926 (p. 20) setting forth thht 
the judgment against it and the sale to Axelrod were 
void for want of jurisdiction, enclosing copy of its 
brief filed in the Oklahoma Supreme Court and re¬ 
questing the department to take no action 4 ‘ until the 
Supreme Court of the State of Oklahoma passes 
upon this case,” hearing of wdiich w T as expected 
i ‘ within the next 90 days. ’ ’ 

The Secretary and his subordinates, however, 
ignored the protest and approved and delivered the 
assignments in May, 1926, to the Continental. There¬ 
after the lease was operated by the superintendent 
of the Continental on the adjacent lease (p. 8). 


! 

i 

! 
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The state supreme court in due course in Novem¬ 
ber, 1926, held the judgment and foreclosure and the 
sheriff’s sale void (pp. 7-8) and the lower court on 
mandate set aside its proceedings, “of all which the 
superintendent of the Osage agency had notice and 
knowledge” (p. 8). 

Axelrod refused “to surrender possession of the 
lease and she and the superintendent of the Conti¬ 
nental Oil Company were permitted to continue in 
possession and operation thereof by the superin¬ 
tendent of the Osage agency and the Osage oil in¬ 
spector and the lease was continued on the records 
of the agency and of the Department of the Interior 
as being a valid lease in the names of Mamie Axel¬ 
rod and her assignee, the Continental Oil Com¬ 
pany.” Expressly admitted in amended answer (p. 
65). 

This compelled appellee to file suit in the U. S. 
District Court for the Northern district of Okla¬ 
homa against Axelrod and the Continental to quit 
title and obtain possession. By cross bill and an¬ 
swer the Continental expressed its willingness to 
take a half interest under the terms of its Axelrod 
assignment from either Axelrod or appellee, as the 
court might decree—a position the Continental 
sought to recede from when the case came on for 
trial and have the court of equity fix a lower price on 
the ground the lease had been drained (by itself as 
the court found), pending the litigation. 

On April 29, 1927, the Federal district court, 
Judge Kennamer sitting, held the Axelrod sale null 
and void and that appellee “is the owner of a valid, 
legal and subsisting oil lease,” assignment of a half 
interest wherein from appellee it decreed the Con¬ 
tinental should take on its original terms with Axel- 


rod (p. 9). Knowledge and notice of these proceed¬ 
ings existed on the part of the Osage superintendent 
who at the trial had appeared with documents! show¬ 
ing the record title was in Axelrod and the 'Conti¬ 
nental and sought to maintain their rights (p. 9). 
All admitted in amended answer (p. 65). j 

The decree (pp. 21-25) directed the Continental to 
accept an assignment of a half interest in thei lease 
from appellee and directed appellee (pp. 23-^4) to 
“assist the Continental Oil Company in submitting 
ihe said assignment to the Secretary of the Inferior 
for the approval, and the possession of the said lease 
shall be retained by plaintiff (Note: in equity the 
lawful possession had been decreed to be appellee’s 
and the court by fiction treated it as appellee’sipos¬ 
session though appellee was not in actual posses¬ 
sion) and it shall be operated by it pending approval 
by the Secretary of the Interior of the assignments 
of an undivided one-half interest therein from plain¬ 
tiff to the Continental Oil Company * * *. j 

“Should the defendant, the Continental!Oil 
Company, appeal from this decree and refuse 
to accept the said assignments and refuse to 
ask for the approval thereof by the Secretary 
of the Interior and refuse possession of said 
leasehold estate, then, in that event, the plain¬ 
tiff shall remain in possession of the shid 
property and shall operate the same for aind 
on behalf of the defendant, the Continental 
Oil Company. ’ ’ j 

• l 

(Note: The highest Federal court having juris¬ 
diction have held this decree did not require appellee 
to operate. See 29, Federal (2d) and 34 Fed. (2d)j). 

After this decree was entered the Secretary and 
the Osage superintendent still continued the record 
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title in Axelrod and the Continental and made no 
suggestion appellee should resume possession or 
should operate (p. 10), but on the contrary when ap¬ 
pellee’s superintendent sought possession he was 
informed “ petitioner would not be permitted to take 
possession pending the outcome of appeals from 
said court’s judgment and decree” (p. 10). Admit¬ 
ted in amended answer (p. 66). 

An affidavit of appellee’s superintendent states 
that he was “admonished not to go into possession 
of said lease, or the department would dispossess 
him by force” (p. 25). Oil Inspector Waid in a re¬ 
port does not deny this but merely states he does not 
remember it (p. 56), though in the view of counsel it 
is immaterial whether appellee did or did not de¬ 
mand possession as fixing appellee’s rights. 

Axelrod and the Continental, neither giving a su¬ 
persedeas bond, appealed. They were permitted by 
the department to remain in possession. Some time 
during pendency of the appeal and unknown to ap¬ 
pellee Axelrod and the Continental “withdrew from 
the lease, but no notice thereof was given by the 
Osage superintendent or any one for him or by the 
Secretary of the Interior to petitioner, nor were 
their records corrected to show ownership of the 
lease in petitioner, but record ownership pending 
final determination of the controversy was continued 
by them in Mamie Axelrod and the Continental Oil 
Company. No demand was made on petitioner to re¬ 
sume possession or operation of the lease nor was 
suggestion made that petitioner would be permitted 
to enter into possession and resume operations, nor 
was demand made on Mamie Axelrod or the Conti¬ 
nental that they or either of them care for the lease 
pending appeal.” Expressly admitted in amended 
answer (p. 66). 
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The Eighth Circuit Court of Appeals on Novem-j 
her 8, 1928 (29 Fed. (2d) 712), affirmed the lower! 
court and entered its own decree in the cause and 
ordered the Continental Oil Company to accept as¬ 
signment, which appellee had tendered in the lower | 
Federal court, and in good faith to seek its approval 
by the Secretary, appellee to assist, as it always has j 
been ready to assist. 

Instead of complying with the opinion and decree i 
of the Eighth Circuit Court of Appeals, however, | 
the Continental, after the opinion had been handed 
down, the Osage superintendent likewise having j 
knowledge of the opinion, formed a plan to seek mod-1 
ification and nullification of the original decree onj 
the ground it had not superseded the decree of the j 
district court, that no oil had been produced from! 
the lease since Axelrod and its withdrawal there-! 
from pending the appeal, and that therefore the lease; 
had expired by non-production of oil after April, i 
1927 (pp. 10-11). 

The petition on this point alleges (pp. 10 and 11) 
and the answer (p. 66), admits that December 28, j 
1928, after notice that the Circuit Court of Appeals j 
had held appellee ‘ ‘ had a valid and subsisting lease, ’ ’ 
the Osage superintendent sent a notice to Axelrod j 
and the Continental, no notice being sent appellee, 
since it was not the record owner, stating that the oil! 
lease on the lands in controversy had expired on Oc¬ 
tober 31, 1928, “by reason of the cessation of oper¬ 
ating such lease and the failure to produce oil in | 
paying quantities after April, 1927 .’ 9 

The Continental in response to this notice of De¬ 
cember 22,1928, informed the Osage superintendent j 
that it intended to apply to the Federal distict court j 
to modify the terms of its decree and desired an ex- 


! 
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tension of the lease, whereupon on January 10,1929, 
the Osage superintendent replied (p. 11): 

“I have advanced the date of expiration of 
the lease to January 21,1929, and I trust you 
will be in position to advise me just what pro¬ 
cedure you desire to follow at that time.” 

No notice was sent appellee, and the Continenal, 
not sending further word, the superintendent noted 
the lease canceled. 

The mandate of the Circuit Court of Appeals being 
entered in the district court on January 16,1929, and 
the litigation apparently having at last finally ter¬ 
minated, appellee immediately petitioned the Secre¬ 
tary of the Interior to give effect thereto, seeking 
correction of the government records so as to vacate 
the title in Axelrod and the Continental and to show 
legal title to the lease to be in appellee, that appel¬ 
lee be let into possession, that an order be made re¬ 
moving Axelroad and her machinery from the lease, 
that permission be granted to deepen the existing 
well, that a division order be made to run and sell 
oil, that approval of a location for drilling a new 
well be made, and for approval of an assignment 
which appellee submitted of an undivided half inter¬ 
est to the Continental. The Secretary delayed action 
for several months (p. 11), but finally, on April 20, 
1929 (pp. 26-30), made an order directing only cor¬ 
rection of the government records so as to put the 
legal title in appellee but taking no action on the 
remainder of appellee’s application. 

While appellee’s application for complete relief 
was pending and before the grant of the relief of 
April 20,1929, to the extent of correction of the rec¬ 
ords to show legal title in appellee, two separate 
tnatters occurred, namely: 
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On March 2,1929, the Commissioner of Indian Af¬ 
fairs wrote an ex parte letter to the Osage superin} 
tendent on March 2, 1929, referring to the pending 
application and saying (pp. 60-61): 

“ Before taking action on the matter of 
whether or not the lease has expired in ac¬ 
cordance with its own terms or is still in force 
and effect, it is desired that the Osage tribal 
attorney examine the records in the case an(jl 
advise, in the light of the various court de^ 
cisions in the case and of the fact that the 
Osage Oil & Refining Company was dispos} 
sessed of the lease on account of litigation 
and thus precluded from operating the lease 
and assignments approved by the department, 
and maitaining production, as to whether of 
not as a matter of law, in his opinion, the lease 
can or should be held to be still in force and 
effect. Your further report and recommen¬ 
dation in the matter is also desired / 9 

i 

The second matter is this: On February 2, 1929, 
the Continental Oil Company filed a motion in the 
United States district court to modify its original 
decree on the ground no supersedeas bond had beeii 
given on appeal, that no oil had been produced after 
April, 1927, when Mamie Axelrod and its superin¬ 
tendent had withdrawn from the lease, and that it 
had received notice from the Osage superintendent 
the lease had expired October 31, 1928, for non-pro¬ 
duction, and hence it should be relieved from its con¬ 
tract obligations (p. 12) on the ground the lease wa$ 
no longer in existence. 

The district judge granted the motion and under¬ 
took entry of a decree. It is this modified decree, 
vacated and set aside by the upper court, which is re- 
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ferred to in appellant’s brief as though it is valid, 
whereas it was expunged and set aside by the appel¬ 
late court and the district judge. 

When the district judge undertook to modify his 
original decree appellee immediately applied to the 
Circuit Court of Appeals (the 10th circuit having 
succeeded the old 8th circuit), for a writ of prohi¬ 
bition to prevent entry of the supplemental or mod¬ 
ifying decree and for a mandamus on the district 
judge to compel the district judge to mandamus the 
Continental Oil Company to accept an assignment 
of a half interest in the lease from appellee on the 
terms of its original contract as embraced in the 
original decree of April 29,1927. 

This second or mandamus action brought up for 
determination the precise point as to whether appel¬ 
lee’s lease had expired for want of production or 
was still in force and effect, and whether the Secre¬ 
tary’s action in preventing operations had prevented 
his avoiding the lease. It was not procedural as 
may be claimed as to the petition for writ of pro¬ 
hibition on the district judge. 

The issue was squarely presented in the responses 
of Judge Kennamer and of the Continental Oil Com¬ 
pany to the mandamus action. 

The petition, which is not denied by the answer 
(see Ans., par. 15, p. 67), thus states what appears 
from the opinion and record in the cause (34 Fed. 
(2d) 585) pp. 12-13): 

“In response to the petition of petitioners 
for writs of prohibition and mandamus as 
aforesaid the judge of the United States dis¬ 
trict court for the Northern district of Okla¬ 
homa and the Continental Oil Company filed 


19 


appropriate pleadings or answers to said pe¬ 
titions and in and by said answers or plead¬ 
ings each specifically pleaded that neither of 
said writs should issue on the grounds that no 
supersedeas bond was given on the appeal 
from the original Federal decree of April 29, 
1927, that no production of oil had been made 
on said lease since May, 1927, that it was the 
duty of petitioner to have entered upon said 
lease, taken possession thereof and operated 
the well and drilled thereon, that the Osage 
superintendent on December 22, 1928, haid 
given notice to Mamie Axelrod and the Conti¬ 
nental Oil Company that such lease had ter¬ 
minated, as of October 31,1928, on account of 
failure to produce oil therefrom in paying 
quantities, that such lease was given for a 
term of five years from August 27, 1918, or 
as long thereafter as oil was found in paying 
quantities, and that by reason of cessation Of 
operation and failure to produce oil in 1923 
and also after April, 1927, that the lease had 
terminated according to its own terms and that 
same had been canceled on the records of the 
Department of the Interior and that there whs 
no lease existing of which an assignment of 
an interest therein could be made to the Con¬ 
tinental Oil Company. After hearing and 
argument the Circuit Court of Appeals fpr 
the Tenth Circuit, successor to the Eighth 
Circuit Court of Appeals which had rendered 
the original final judgment and decree, ofi 
September 14, 1929 (34 Fed. Rep. (2d) 585), 
decided that each writ should be granted, tha>t 
the court below must set aside and vacate its 
modification of the original decree and must 
issue a mandatory order requiring the Con¬ 
tinental Oil Company within 15 days to exe¬ 
cute an acceptance of the assignment tendered 
by petitioner of a half interest in the leasb 

i 

i 
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herein described, and stated the Continental 
Oil Company should make thereafter an hon¬ 
est effort to secure approval thereof, and as 
to the contention that petitioner’s lease had 
expired or terminated in its opinion, all the 
material matters pertinent to this controversy 
being before that tribunal, stated: 

“ 'Because of the interference by the 
Secretary of the Interior in recognizing 
and approving the assignments from the 
sheriff of Osage County to Mamie Axelrod 
and from Mamie Axelrod to the Continental 
Company, it is doubtful if the Osage Indian. 
Tribe and the Secretary of the Interior are 
in a position to insist that the lease ter¬ 
minated bv reason of the failure of the 
* 

Osage Company to continue the production 
of oil therefrom in paying quantities 
(Transcontinental Oil Co. vs. Thomas, C. C. 
A. 5, 29 Fed. (2d) 733; and we think it prob¬ 
able that, if proper assignments from the 
Osage Company, duly accepted by the lat¬ 
ter, are tendered to the Secretary of the 
Interior, he will recognize the lease as in 
force and effect and approve such assign¬ 
ments.’ ” 

While the judicial proceedings beginning with the 
abortive attempt of the Continental to modify the 
original decree were in progress the Secretary of the 
Interior, as stated, corrected his records on April 
20,1929, so as to vacate the Axelrod and Continental 
assignments and to reinstate appellee as the holder 
of the legal title to the lease (pp. 26-30). 

Having the legal title on the records of the depart¬ 
ment at Washington appellee sought to obtain pos¬ 
session and the incidents of every oil lease, namely, 
possession, the right to deepen its well, to drill an- 
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other well and to assign an interest. The Osage su¬ 
perintendent did not correct the records of his office 
but continued the lease as canceled (p. 14), and held 
that under the letter to him of March 2,1929 (pp. GO- 
61) appellee, despite the correction of the legal title 
on April 20, 1929 (pp. 26-30) had no rights until 
after a hearing and further action in both courts 
and the department (p. 33). 

On April 29, 1929, the Osage superintendent (p. 
31) wrote appellee it was not entitled to possession 
and not to proceed with any work and later threat¬ 
ened force. 

Thereupon appellee on May 7, 1929 (Rec., pp. l4, 
31-2), after being informed by the superintendent it 
would be forcibly prevented from entering upon and 
developing the lease (p. 15), applied direct to thb 
Secretary for possession, cancellation of an exist¬ 
ing division order to Axelrod to run oil, instead of 
approval of a division order to appellee and for au¬ 
thority to clean out the existing well and deepen it 
and for location for a new well (pp. 14-15; 31-2)|. 
The department declined to act pending the supple¬ 
mentary legal proceedings, hereinbefore referred to 
and which culminated in appellee’s success in court 
and pending an inquiry the department was making. 
Appellee, however, entering in possession on counr 
sel’s advice and the department’s assent without 
prejudice, finally was permitted without prejudice 
to clean out the old well and to produce 4 to 5 barrels 
a day from the old well (p. 15), as it claims, and 1 to 
2 barrels a day as appellant claims, this being the 
only point where any controversy of fact appears 
in the record, and in appellee’s view being imma- 
terial since appellant prevented and still prevents 
development of the lease. 
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It was denied expressly the right to run or sell 
oil under a division order or to locate a new well (p. 
15), both matters subjecting an oil lessee to fines and 
possible cancellation under the regulations, and on 
May 22, 1929, the Osage superintendent (pp. 33-35) 
wrote that appellee must await the outcome of the 
proceedings before Judge Kennamer. The Depart¬ 
ment declined to act at all pending the supplemen¬ 
tary legal proceedings. 

A hearing was held before the Osage Superintend¬ 
ent which was devoted to the condition of the lease 
prior to the approval March 19, 1925 (p. 19), of the 
sheriff's assignment to Axelrod on the ground “the 
lease has never expired in accordance with its own 
terms but has remained and still is in full force and 
effect ” and to the litigation herein referred to and 
its legal effect. The Osage Superintendent reported 
the hearings while lengthy “did not bring out any 
evidence” other than that before the department 
(p. 15), when it corrected the legal title. 

When on September 14, 1929, the Tenth Circuit 
Court of Appeals rendered its opinion directing 
writs of prohibition and mandamus appellee again 
applied for a division order, for location of a new 
well and for approval of an assignment of a half in¬ 
terest to the Continental Oil Company which the 
Continental under mandamus had accepted and was 
under court order to endeavor in good faith to have 
approved and which its attorney in Oklahoma had 
forwarded to Washington with a letter saying (p. 
17), that in view of the court’s decrees it “cannot 
and does not take a position of appearing before 
your office and opposing the approval of the assign¬ 
ments.” 
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Appellee endeavored to procure action and be acf 
corded its rights and the rights incident to every oil 
lease, namely, a division order, location for nevf 
wells, to deepen the present well and to assign to 
responsible lessee. The petition alleges and the 
answer admits that the Continental “is the owner 
and assignee of a number of oil and gas leases in the 
Department of the Interior, is a wealthy and pros4 
perous oil company and in good standing in the De^ 
partment of the Interior and there is no reason foil 
refusal to approve assignments of oil leases to if 
where the lease assigned in whole or in part is valid 
and subsisting” (pp. 16,18). 

The Department, however, declined to act pending 
lapse of time for application to the Supreme Court 
for writ of certiorari (p. 16) or to accord appellee 
any rights. Time for certiorari expiring the Com^ 
missioner of Indian Affairs recommended approval 
of the assignment and that application for a division} 
order and location of a new well be taken up with the 
Osage superintendent (p. 17), admitted in answer 
(par. 24, p. 68) there being no question of the good 
standing of appellee and of the Continental (p. 17 ); 
but only of the standing of the particular lease herd 
in controversy. 

The Continental through its Washington counsel 
(p. 17) then appeared and in violation of the orderd 
of the U. S. District Court and the Circuit Courts of 

i 

Appeal opposed approval of the assignment on the 
ground the lease had expired which question the 
courts had passed on, holding the lease still in force 
and effect. The Secretary of the Interior m held 
(pp. 44-50) tta. 

Thereupon appellee filed its petition of mandamtfs 
on the ground the Secretary “arbitrarily and in| 


i 
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plain violation of law and of the judicial determina¬ 
tion of the highest courts, state and federal, having 
jurisdiction of the controversy unlawfully held that 
petitioner’s lease had expired and terminated and 
for that sole reason and no other reason refused 
appellee’s applications and held petitioner’s lease 
should stand of record is a canceled lease.” 

The Secretary filed an answer and response to a 
rule to show cause. After hearing the lower court 
in a written opinion held “The approval of the as¬ 
signment by Mamie Axelrod to the Continental Oil 
Co. is, I think, a conclusive and final determination 
that the lease was then in existence.” The court at 
this time was of opinion, however, that approval of 
the assignment by appellee was discretionary (p. 61). 

The court, though, desired further information and 
at a second hearing it was pointed out that it was 
admitted the only reason for not approving the as¬ 
signment was because it was claimed the lease was 
dead. 

The court, by Justice Bailey, in a second opinion 
thereupon held (p. 62) that “the question whether 
or not the lease has terminated by reason of the fact 
that oil is no longer found in paying quantities is 
not one for the exclusive determination of the re¬ 
spondent, and especially where he has prevented the 
plaintiff from producing oil.” It sustained there¬ 
fore appellee’s general demurrer (p. 57) that the 
Secretary was bound by approval of the assignment 
to Axelrod and that since then appellee having been 
denied possession and opportunity to develop its 
lease cannot be held to have expired for nonpro¬ 
duction. 

Thereupon appellant filed an amended answer. 
This amended answer, as appellee contended and the 
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court ruled in argument, contained no new material 
matter. 

After hearings the court, Justice Siddons succeed¬ 
ing Justice Bailey in consideration of the cause (pp. 
76-77) held that the courts had found appellee the 
owner of a valid, legal and subsisting oil lease and 
that appellant had “no power or authority to do 
anything but give effect to the decrees or judgments 
of the United States Circuit Court of Appeals.” It 
ordered sustained appellee’s demurrer (p. 75). 
Judgment of mandamus was entered from which the 
present appeal was noted. j 

It may be here stated that since this appeal Fed¬ 
eral Judge Vought, who succeeded Judge Kennamer 
in the district court in this case has denied leave to 
the Continental to file its proposed supplemental 
bill, making the following order on April 14, 1931 * 

I 

“The defendant Continental Oil Company 
has filed its application in this Court for leave 
to file a supplemental bill. The plaintiff re¬ 
sists the application. This case has been in 
the Courts a long time. In the opinion of this 
Court, the Circuit Court of Appeals for the 
Eighth Circuit, in the same case (29 Fed. (2) 
712) decided every issue in the case, and that 
decision is binding upon all the parties. It 
would serve no useful purpose for this Court 
to write a lengthy opinion defining his views, 
when those views can be stated in a single 
sentence. 

It is therefore, the opinion of this Court 
that the application for leave to file a sup¬ 
plemental bill should be denied, and it is so 
ordered. An exception is allowed the defend¬ 
ant Continental Oil Company.” 


i 
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Argument. 

While counsel here recites at length the substance 
of the record of this prolonged litigation, every¬ 
thing material to its correct disposition resolves into 
these indisputable final ultimate facts: 

1. That appellee brought in a paying oil well 
within the five-year period. 

2. That a void judgment was obtained against 
appellee and a void foreclosure and sale was made 
of its lease. 

3. That when, under the void foreclosure, a deed 
of assignment from the sheriff to Axelrod, purchaser 
at the void foreclosure, was presented to appellant’s 
predecessor as Secretary of the Interior a question 
of fact arose as to whether the lease was producing 
oil in paying quantities and had expired or not for 
non-production, and the Secretary on March 19, 
1925, after investigation, formally adjudicated the 
lease was producing oil in paying quantities and 
that it had not expired but was still in force and 
effect and hence assignable. 

4. That having held the lease was still a valid 
lease (and hence not subject to termination either 
by the Secretary or on resort to the courts), the 
Secretary by error of law joined with Axelrod in 
ouster of appellee by approving in 1925 a void ju¬ 
dicial sale of the lease to Axelrod and letting Axel¬ 
rod into exclusive possession. 

5. That this error was continued over appellee’s 
protest by approving a void assignment of a half 
interest therein in 1926 from Axelrod to the Conti¬ 
nental Oil Co. 

6. That since illegal ouster of appellee by the Sec¬ 
retary the appellee has been prevented by appellant 
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from operating the lease or exercising its lawful 
rights as lessee and from developing production, j 

7. That the highest courts have judicially passed 
on all questions involved and still appellant refused 
to accord appellee the rights freely conceded ; to 
every other Osage oil lessee of development, sale!of 
oil and assignment. 

The legal issue resultant can be boiled down! to 
one sentence: Can the Secretary of the Interior 
deny appellee the rights and privileges all other 
Osage oil lessees or operators have and prevent pro¬ 
duction and then claim appellee lost its lease for 
non-production, notwithstanding the Secretary re¬ 
fuses to permit appellee to develop the lease, to pro¬ 
duce and dispose of its oil and to assign to a gojod 
assignee under a contract requiring immediate deep 
drilling? 

Or, stated in another form: 

Has the Secretary of the Interior a right to hold 
appellee has no lease because, holding the lease j to 
be alive and subsisting, he through error of law 
trails a court without jurisdiction, deprives appellee 
of its rights in the lease and, after the courts | of 
last resort have established the legal errors and 
ruled in favor of appellee, may he, the Secretary, !by 
refusing further to follow the courts avoid the lease 
on a claim the lease had expired for non-production 
during the period the Secretary has prevented ap¬ 
pellee from producing? 

There is no room in a republican form of govern¬ 
ment for exercise of arbitrary powder, for a deter¬ 
mination that a lease is valid if to be held by Axel¬ 
rod, but invalid if to be held by appellee. In Payne 
vs. Railway Pub. Co., 20 App. D. C. 581-601, this 
court said: 


i 
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“The acts of all its officers must be justi¬ 
fied bv some law, and in case an official vio¬ 
lates the law to the injury of an individual the 
courts generally have jurisdiction to grant 
relief. ’’ 

Again, in U. S. ex rel. Krushnic vs. West, Sec¬ 
retary, 58 App. D. C. 332, affirmed on appeal, the 
court said: 

“We come now to the usual objection pre¬ 
sented by the department, namely, the juris¬ 
diction of the court to compel the Secretary, 
by writ of mandamus, to issue a patent. In 
this case the court is not invading the exclu¬ 
sive jurisdiction of the Secretary to determine 
discretionary questions of fact, nor his inter¬ 
pretation of the meaning of a law upon which 
the exercise of his jurisdiction depends. In 
the present case, with the facts conceded, 
nothing remains to be done by the Secretary 
but the performance of the mere ministerial 
act of issuing a patent, and if, as in the pres¬ 
ent case, the Secretary misinterprets his 
statutory duties in conformity with the facts, 
it is well within the power of the court to 
place its interpretation upon the law and di¬ 
rect the Secretary to act in accordance 
therewith. ’ ’ 

See also Roberts vs. U. S., 176 U. S. 221-31. 

The foregoing disposes of those cases cited in ap¬ 
pellant’s brief since in those cases there was a real 
discretion in the Secretary because of differences as 
to facts or real room for differences of opinion as 
to the law. In the instant case there is no dispute 
as to facts and no room for difference as to the law. 
The Secretary’s action comes after the courts of 
last resort have declared the law in the very cause 
now before this court and where the Secretary has 
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acted in d isregard of the judiciary—attempting t p 
refuse fulKiMSTandcreditto their determination. j 

Counsel nave examined all the recent cases cited 
in appellant’s brief and regards them as noil-appli¬ 
cable in this case. 

In Interstate Commerce Com. vs. Louisville & Vf. 
R. Co., 227 U. S. 88, the court stated that the statutje 
imposed the duty of deciding in accordance with tb|e 
facts proved. It added : 

j 

“A finding without evidence is arbitrary 
and baseless. And if the government’s con¬ 
tention is correct, it would mean that the 
Commission had a power possessed by iio 
other officer, administrative body, or tribunal 
under our government. It would mean thajt, 
where rights depended upon facts, the Com¬ 
mission could disregard all rules of evidence, 
and capriciously make findings by administra¬ 
tive fiat. Such authority, however benefi¬ 
cently exercised in one case, could be in¬ 
juriously exerted in another, is inconsistent 
with rational justice, and comes under the 
Constitution’s condemnation of all arbitrary 
exercise of power. 

“In the comparatively few cases in which 
such questions have arisen it has been dis¬ 
tinctly recognized that administrative ordefs, 
quasi-judicial in character, are void if a hear¬ 
ing was denied; if that granted was inade¬ 
quate or manifestly unfair; if the finding was 
contrary to the ‘indisputable character of tlie 
evidence / or if the facts found do not , as a 
matter of law support the order madd” 
(Italics ours.) 

i 

Taking up then the question whether there is a,ny 
legal warrant for appellant’s denial to appellee! of 
the ordinary incidents of every oil lease we findi 
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The Secretary by letter of March 19, 1925, held 
the lease was then in force and effect and subject to 
assignment by the sheriff to Axelrod. It plainly 
would be arbitrary and despotic to hold the sheriff 
could assign but that appellee could not and had 
lost its rights. 

Was this determination by the Secretary subject 
to reversal and review and a contrary finding by 
any subsequent Secretary after the courts had de¬ 
clared void the judgment and foreclosure and sale? 

In West vs. Standard Oil Co., 278 U. S. 200-12, the 
court said: 

“If the granting act provides for other 
action by the Secretary equivalent to a patent 
such as approval of a list of lands, the ap¬ 
proval ends the jurisdiction of the Depart¬ 
ment; and it likewise imports that the neces- 
sarv determination has been made. Even 
where the granting act does not require either 
the issue of a patent to the grantee or such 
equivalent action, the Secretary may have oc¬ 
casion to make a determination of the known 
mineral character of the land, as when rights 
adverse to the grantee are asserted under the 
mineral, leasing or other laws. See Work vs. 
Braffet, 276 U. S. 560. In such event, the 
issue of the patent, or other instrument evi¬ 
dencing title, likewise imports that the deter¬ 
mination has been made. Steel vs. St. Louis 
Smelting & Refining Co., 106 U. S. 447-451. 
For, in every such case, the determination of 
the mineral character is a prerequisite to the 
authority exercised in the performance of a 
duty imposed * * *. 

(Pp. 218-19) “Where by the terms of an act 
the Secretary is required, upon application of 
the claimant, to issue a patent; or to certify 
a list; or to approve a location for a right of 
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way, as in Noble vs. Union River Logging (po., 
147 U. S. 165, or to make a survey and Ap¬ 
prove a selection, Congress, by implication 
confers upon the Secretary the power to make 
all determinations of law as well as of ^act 
which are essential to the performance of fihe 
duty specifically imposed. After issue of ^he 
patent or other like instrument, his findings 
of fact are conclusive, in the absence of fraud 
or mistake, not only upon the Department but 


upon the courts; and though his rulingsjon 
matters of law are reviewable in the courts 
they are not subject to re-examination by the 
Department. Johnson vs. Towslev, 13 Wall. 
72, 83, 84. For in making such determinations 
he acts as a special tribunal with judicial 
functions. Riverside Oil Co. vs. ITitchcdck, 
190 U. S. 316, 24 * * * (p. 220). The broad 
power of control and supervision conferred 
upon the Secretary ‘does not clothe him with 
anv discretition to enlarge or curtail the 
rights of the grantee, nor to substitute his 
judgment for the will of Congress as mani¬ 
fested in the granting act.’ Pavne vs. Cen¬ 
tral Pacific R. R. Co., 255 U. S. 228, 36.” 


j 

See also Hartman vs. Warren, 22 C. C. A. 30. j 

Appellant ’s counsel undertakes to rely on Wilbur 
vs. Kadrie, 281 U. S. 206, but that case was not one 
dealing with vested rights but with periodic pay¬ 
ments on the basis of Indian rolls and the court hbld 

i 

the rolls, in the absence of legislation making th^m 
final as in U. S. vs. Adkins, were under the “con¬ 
tinuing” duty of each Secretary and that the rolls 
were ‘ ‘ administrative devices, intended to safeguard 
and facilitate the distribution of the annuities. No 

i 

doubt they are intended to be evidential of the right 
to share therein, but there is no basis for holding 
them conclusive or not subject to revision.” 


i 

i 

i 

i 

I 


i 
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It is patent then that as of March 19, 1925, the 
date when appellee was unlawfully ousted from the 
lease by the conjoint actions of the Osage district 
court and the sheriff and of the Secretary, the valid¬ 
ity of the lease is not subject to attack and the de¬ 
termination it then was a paying producer is not 
subject to review. 

The record! is indisputable that since that date 
appellee never has been regiven possession or per¬ 
mitted to develop the lease. How can the lease then 
be held to have expired for want of production when 

the Secretary and his subordinates have refused to 
•/ 

permit appellee, to the present day, to dvelop, as¬ 
suming arguendo only for the present that the law 
gives anv discretion to the Secretary to declare 
a lease terminated or expired. 

The proposition is elementary that one party can¬ 
not disable another party to a contract from per¬ 
formance and then claim loss of contract for failure 
to perform. Ingle vs. Jones, 2 Wallace 1; Columbus 
Rv. Co. vs. City of Columbus, 249 U. S. 399. 

Appellee having been ousted, all it could do was to 
protest, as it did when it protested approval of the 
assignment to the Continental and ineffectually 
asked the Secretary to delay action pending deter¬ 
mination of the question of jurisdiction. 

Burke vs. Southern Pac., 234 U. S. 710, 
“The patentee has no voice in the matter. 
It in no wise depends upon his consent or 
will. He must abide the action of those whose 
duty and responsibility are fixed by law.” 

The Secretary of the Interior having interfered 
with the rights granted by the lease to appellee, 
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even if he had power to determine whether the lease 
had expired, which we will show later he had hot, 
could not declare the lease terminated for failure to 
develop but must restore appellee to its full rights, 
give opportunity to re-enter possession and a rea¬ 
sonable time thereafter to drill. This precise pbint 
was decided in U. S. vs. W. T. Mason Lumber Qo., 
172 Fed. 714. 

See also: 

i 

New Amer. Oil Co. vs. Trover, 166 Indiana 
402; | 

Daly vs. Long, 290 Fed. 187; j 

Standard Oil Co. vs. Webb, 149 Louisiana 
246; . | 

Monroe vs. Brown, 26 Mich. 523; 

Trans. Oil Co. vs. Thomas, 6 Fed. (2d); | 

Inter. Ry. Co. vs. Davidson, 257 U. S. 506-14. 

In the instant case the matter goes further, for in 
the circuit court of appeals the direct issue yras 
involved, tried and determined as to whether the 
lease had expired. 

Judge Kennamer’s responses to the rules to show 
cause in the prohibition and mandamus cases in the 
10th Circuit Court of Appeals sought to justify his 
decree modifying his original decree by stating that 
when his original decree was entered 4 4 the Osage Oil 
& Refining Company did not have record title, | as 
disclosed by the records of the Secretary of the In¬ 
terior”; set forth his own decree and stated that 
4 4 appeal was perfected by the Continental Oil Com¬ 
pany but the judgment was not superseded”; that 
4 4 the testimony of April 1,1929, and of May 31,1929 
(on which basis he had modified his original decree), 



without any contradiction whatever, showed that the 
Osage Company had not taken possession of and 
operated the lease as had been ordered by the origi¬ 
nal decree, and without contradiction showed that 
no oil was produced after, on, or about April 29, 

1927. The lease was given for a term of five years 
and as long thereafter as oil was produced in pay¬ 
ing quantities, which five-year term expired in 1923. 
It was conclusively shown that as of October 31, 

1928, notice was given by the Secretary of the In¬ 
terior through the Osage Indian Agency, of the ter¬ 
mination of the lease for failure to produce oil after 
the expiration of the five-year term.” 

The responses of the Continental Oil Company 
adopted Judge Kennamer’s response and stated that 
“the Continental Oil Company appealed from the 
decree but did not supersede the judgment and it 
did not then nor has it ever taken possession of and 
operated any leasehold estate under said decree. 
This defendant alleges that under said decree it be¬ 
came forthwith the duty of the Osage Company to 
take possession of and operate said lease. Said lease 
was given in the year 1918 for a term of five years 
after approval thereof by the Secretary of the Inte¬ 
rior and so long thereafter as oil was produced in 
paying quantities. Such five-year period after such 
approval expired in 1923 and this defendant alleges 
that thereafter said lease could be continued in 
force and effect only by producing oil in paying 
quantities. As of October 31, 1928, the Secretary 
of the Interior through the Osage Indian Agency 
issued notice of termination of said lease for the 
reason that the same had not been operated and oil 
had not been produced and the five-year term of the 
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lease had prior thereto expired. That said Osa£e 
Company failed to operate said lease after April 29, 
1927, and because of such failure and of its failure 
to produce oil therefrom the term of said lease ex¬ 
pired and such lease ceased to exist and notice of 
such termination was duly given by the legal author¬ 
ities having jurisdiction over said lease.” 

The Continental’s brief argued this proposition: 
“That the lease had expired so that the Osage Com¬ 
pany had nothing whatever to deliver.” 

The 10th Circuit Court of Appeals in its opinioji, 
after stating that it was the duty of the Continental 
Oil Company to “make an honest effort to secure 
approval of the assignments by the Secretary of tile 
Interior,” answering the contention with respect to 
the lease having expired, held to the contrary, said 
that the writs of prohibition and mandamus would 
issue, but by courtesy directed the withholding qf 
actual issuance of the writs as Judge Kennamer 
had stated he would do what the court directed and 
then (34 Fed., 2d, 585) said (p. 588): j 

i 

“Because of the interference by the Seq- 
• retary of the Interior in recognizing and ap¬ 
proving the assignments from the Sheriff of 
Osage County to Mamie Axelrod and from 
Mamie Axelrod to the Continental Company 
it is doubtful if the Osage Indian tribe and 
the Secretary of the Interior are in a posit 
tion to insist that the lease terminated by 
reason of the failure of the Osage Company 
to continue the production of oil therefrom in 
paying quantities (Transcontinental Oil Col 
vs. Thomas, 29 Fed., 2d, 733) and we think 
it probable that, if proper assignments from 
the Osage Company to the Continental Com! 
pany, duly accepted by the latter, are tendered 



36 


to the Secretary of the Interior, he will recog¬ 
nize the lease as in force and effect and ap¬ 
prove such assignments/’ 

The appellant seeks in his brief at page 29 to 
avoid the effect of this and to assert it “contains 
more of doubt than of conviction, and it leaves an 
unmistakable inference that the Court has recog¬ 
nized the jurisdiction of the Secretary finally to as¬ 
certain the status of the lease.” On the contrary, it 
is manifest that while using language of courtesy 
because the Secretary was not a formal party to the 
cause, the Court was deciding that in the instant 
case there was no room to hold the lease had ex¬ 
pired and that being existent and the Continental a 
lessee of good standing that of course the Secretary 
would approve the assignment when presented. 

The decision of the Court, however, leaves no 
room for question. With the issue presented that 
the lease had expired and that there was nothing 
to assign, the Court said mandamus should issue and 
ordered that the Continental be compelled to accept 
a half interest in the lease. 

It cited Transcontinental Oil Co. vs. Thomas, 29 
Fed. (2d) 733, wherein it is said: 

“Abandonment cannot be predicated on 
lessee’s failure to comply with obligations 
thereunder during the period lessors were by 
suit taking and maintaining the position that 
its rights had been forfeited, but claim of 
abandonment could only be based on what 
occurred thereafter when the decree in the 
first suit restoring the lease became final. 

“An oil and gas lease is not subject to for¬ 
feiture for abandonment when (as here) 
lessee is unable to sell production because of 
lessor’s conduct.” 
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In the same case, 6 Fed. (2d) 866, the court held 

the lessors by not objecting to the continued exist- 

* 

ence of a lease waived their right to have it an¬ 
nulled and by estoppel lost their right to deny that 
the lease was in force—a matter very applicable 
here where the secretary recognized the lease as 
valid in Axelrod and the Continental until they lost 
in court and then declared it invalid as to the ousted 
appellee. 

As to the contention that no supersedeas bond was 
given and that appellee should have entered iiito 
possession after the original decree of Judge K$n- 
namer, that contention would seem to be concluded 
in all tribunals by the opinions of the circuit court 
of appeals. Moreover it is not open to appellant, 
who had aided in ousting appellee and who to this 
day has kept appellee ousted, to so contend. The 
burden was on appellant as the party wronging ap¬ 
pellee and having knowledge the courts had so held 
to have restored appellee to possession. Further¬ 
more as on original proposition the contention is 
without merit. A supersedeas bond is a shield to 
a losing party pending appeal, not a sword to be 
used against the winner. The winner if supersedeas 
be not given may await the outcome of the litigation. 
Appellee was under no obligation, having been 
ousted, to involve itself in the peril that if it en¬ 
tered and developed the lease it would become a 
trespasser subject to heavy damages if the appeal 
was decided against it. j 

In addition it may be added that the record sho’tfs 
its Superintendent Hoskins was warned by Oil In¬ 
spector Waid it would not be permitted to operate 
until the conclusion of the litigation, and the recoiid 

j 

i 

i 

i 
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shows that this was the attitude of the Department 
even after the circuit court of appeals as the court 
of last resort had spoken. 

Appellant’s entire view of the cause is erroneous 
as matter of law. The Secretary never had lawful 
authority to avoid the lease and destroy a vested 
right. All the Department could do would be to 
bring an action in the courts, and the courts where 
suit must HU hem brought have ruled adversely^z^ 
A lease cannot be avoided after production for fail¬ 
ure to maintain production except lessor serves 
notice on lessee to develop and affords opportunity. 
Abandonment is a question of intention. The record 
conclusively demonstrates unlawful ouster of ap¬ 
pellee and persistent legal assertion of its rights by 
appellee. The lease provided and required surrender 
if appellee abandoned, and it is admitted appellee 
never surrendered. 

That appellee acquired vested rights with pro¬ 
duction is beyond controversy (Guffey vs. Smith 
et at., supra). 

Ballinger vs. U. S. ex rel . Frost, 216 U. S. 240-9: 

‘ 4 Whenever in pursuance of the legislation 
of Congress rights have become vested, it be¬ 
comes the duty of the courts to see that those 
rights are not disturbed by any action of an 
executive officer, even the Secretary of the 
Interior, the head of a department. ’ ’ 

Atl. Co. vs. James, 94 U. S. 207: 

“Canceling an executed contract is not the 
province of an executive department but is 
even as to a court of equity an exertion of 
one of equity’s most extraordinary powers.” 
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In Mosgrove vs. Harper, 33 Oregon 252, the Sec¬ 
retary by statute, just as here, had authority to mhke 
leases and rules and regulations. The court said!: 

“The only question presented is whether 
the Secretary of the Interior had the pohrer 
or authority to cancel or annul the lease after 

* I 

it had been approved by him. The general 
rule that the only tribunal authorized to can¬ 
cel or annul a contract is a court of competent 
jurisdiction is not questioned by counsel for 
defendants, but he contends that the Secre¬ 
tary of the Interior had the right to cancel 
the lease in question by virtue of the treaties 
and acts of Congress under which the title to 
the premises is held and was leased by the 
allottee, and his general supervision and con¬ 
trol of Indian affairs, as well as by virtue of 
the terms of the lease itself.” 


Held the Secretary no.such power. 




“It clearly cannot be exercised to deprive 
any person of the right lawfully acquired 
under a lease made with the allottee in the 
manner provided by law. By such a contract 
the lessee secures a vested interest, of which 
he can no more be deprived by an order of the 
Secretary of the Interior than he can be de¬ 
prived by such order of any other property 
lawfully acquired. * * * We know of ho 

provision of law, and none has been called fo 
our attention, which authorizes the Secretary 
of the Interior to adjudge and determine thkt 
the contingencies upon which the lease should 
terminate have happened.” 

| 

In U. S. vs. Brown, 15 Fed 2d 565, which wasja 
suit to cancel an Oklahoma oil lease to run for ten 
years or as long thereafter as oil or gas was found 


i 

i 
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i 
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in paying quantities the assertion was made of the 
Secretary's absolute and uncontrollable discretion 
to decide conclusively in the absence of fraud the 
continued existence or non-existence of an oil lease. 
The court held otherwise however and said: 

“Undoubtedly, if the determination of the 
existence of a lease was delegated to the Sec¬ 
retary of the Interior, his findings as to the 
facts should not be disturbed unless it is 
shown to have been fraudulent, or that he 
acted arbitrarily. However, in the instant 
case, such a determination has not been dele- 
gated to the Secretary of the Interior or to 
the Superintendent for the Five Civilized 
Tribes. Congress has not given the Secretary 
of the Interior this dutv; neither has the Sec- 
retary promulgated any rule or regulation 
delegating such a duty to the Superintendent. 
Rules have been established, providing that 
the capacity of wells shall be determined 
under supervision of the Secretary of the In¬ 
terior for the purpose of determining the 
amount of royalty due the Indians. Such a 
delegation can in no manner be construed to 
delegate the duty of determining whether or 
not the terms of a lease have been complied 
with, and to make findings of fact which are 
conclusive and binding.'’ 

Plaintiff being out of possession of its lease, could 
not be terminated except by restoration to posses¬ 
sion, notice given and opportunity afforded to de¬ 
velop. tU '7~ 

American Oil & Gas Co. 37 Ind. App. 439-45: 

‘‘Before the land owner will be entitled to 
forfeiture they must give the lessee a reason¬ 
able time in which to develop the lands after 
notice of such intention. In this class of cases 
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a reasonable time, as a rule, is a question ;of 
fact and not one of law; for its determina¬ 
tion largely depends upon the circumstances 
surrounding the particular case and the 
means and ability of the person by whom the 
contract is to be performed/ ’ 


See also Indiana Nat. Gas. Co. vs. Beales , 166 Iiid. 


684; Chapman vs. Carlock, 104 Okla. 152. 

In Pierce Oil & Gas Co. vs. Schact, 75 Okla. 101, 


the court said: 

l 

i 

“ Where the departmental oil and gas lease 
provides if the lessee fails to comply with ahy 
of the terms thereof that the lessor may de¬ 
clare the lease forfeited upon giving 10 days’ 
notice, the notice is not complied with by the 
lessor notifying the lessee that he has de¬ 
clared the lease forfeited, but in order to com¬ 
ply with said provision in said lease it is nec¬ 
essary to notify the lessor of the terms of the 
lease violated and that if the same is not coih- 
plied with within 10 days then the lease w^ll 
be considered forfeited,” 


citing inter alia Guffey vs. Smith, 237 U. S. 

It is not pretended any notice and demand was 
made that petitioner develop the lease prior to 1925 
or subsequent thereto. 

The cases quoted by appellant in his brief, page 23, 
are clearly cases where no oil was ever produced, as 
in Baldwin vs. Blue Stem Oil Co. and Brown v$. 
Fowler, at page 23. 

Summers on Oil and Gas, page 471, says: 

i 

“A lessor cannot maintain an action for a 
total or partial cancellation of an oil and gas 
lease for breach of the lessee’s implied cove¬ 
nant to develop, protect the land from drairi- 

i 


i 

i 
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age or market the product, without a showing 
on his part that he notified the lessee to drill 
a reasonable time prior to the bringing of the 
action.” 

Again, on page 481, the author, Mr. Summers, 
states: 


“ * * * The lease does not, therefore, au¬ 
tomatically, terminate upon the failure to 
drill or pay, but the lessor has a legal power 
to terminate the lease after the breach of the 
condition. But to exercise this power the 
lessor must do some act or make some decla¬ 
ration indicating an exercise thereof before 
the interest of the lessee is terminated. * * *” 

(See many cases cited in footnotes 65 and 66.) 

Again, on page 492, the author states: 

“Notice or declaration of forfeiture, being 
the exercise of a power to terminate the legal 
interest created, must necessarily be given 
by the person who has that power by virtue 
of his ownership of the land, as the original 
lessor, or his grantee, to the person who has 
the interest created bv the lease.” 

Standard Oil Co. vs. Webb, 149 La. 246: 

“A reasonable time beyond the original 
term should be allowed where by litigation 
lessee’s right to drill is interrupted.” 

Stahl vs. Van Vlech , 53 Ohio St. 136: 

In this case there was provision for drilling a test 
well and one was drilled and showed oil but it was 
plugged and not operated. Rentals were to be paid 
after 2 1 /j years whether oil was produced or not. 


r 
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It provided “the lease shall be in force for 5 veajrs 
or so long as oil or gas be found and developed upon 
said premises in paying quantities.’’ 

Trouble arising, an injunction was obtained, after 
plaintiff had designated a location and when defend¬ 
ant started to drill changed his mind as to location 
and as to permitting any drilling. The court ruled 
in defendant’s favor as to a 40-acre tract out of the 
120 acres. 

It was claimed the lease had terminated at the time 
of trial by lapse of the 5 years. Held 

i 

“as to the expiration of the 5 years the rule 
is that where a party is prevented from per¬ 
forming his contract by injunction wrong¬ 
fully obtained he shall at the end of the liti¬ 
gation have time.” 

i 

Double vs. Heat <& Light Co., Appellant, 172 Penna. 
St. 388: | 

An oil and gas lease was “for the term and period 
of 2 years from the date hereof and as much longer 
as oil and gas is found in paying quantities” * * j* 
“should any well produce gas in sufficient quantities 
to justify marketing the lessor shall be paid at the 
rate of $200 per year for such well so long as the 
gas therefrom is sold”—the oil royalty being 1/8. 

A well produced gas in paying quantities. De¬ 
fendant company marketed gas until June 1, 189$, 
when it disconnected its lines and continued in pos¬ 
session. Lessor brought suit for a year’s rental al¬ 
leged to be due November 1, 1893. The court gave 
him judgment for a year’s rental, saying: 


i 

i 
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‘‘The appellant’s contention that the mere 
cessation of the use of the gas from the well 
terminated the lease of its own force and re¬ 
lieved the defendant from any further duty 
to the plaintiff is entirely untenable. If the 
defendant desired to be relieved from the 
obligation of the lease, and the contingency 
had arrived when they could claim the benefit 
of such release it was their plain duty to no¬ 
tify the plaintiff that the well had ceased pro¬ 
ducing gas in paying quantities, and that 
therefore they terminated the lease and sur- 
rendered it.” 

The converse is equally true as to the lessor. 

Western States Oil Company vs. Helms , 288 Pac. 

964-699: 


“The statement from Mills and Willing¬ 
ham, Par. 74, ‘accordingly it has been held 
that the discovery of oil or gas in an upper 
sand during the term, although neither was 
actually produced and operations were discon¬ 
tinued with the intent of returning and pro¬ 
ducing from such stratum in case no further 
production was discovered at a lower level, 
vested in the lessee the right to produce from 
the sand, discovered after the expiration of 
the term,’ is undoubtedly correct. 

“We hold that under an oil and gas mining 
lease for a specific term and as long hereafter 
as oil or gas, or either of them, is produced 
from said land by the lessee, the lessee after 
having discovered oil and gas during the ini¬ 
tial term of the lease may continue to produce 
oil or gas therefrom until the exhaustion of 
the oil or gas discovered during the initial 
term, or the lessee may, after the expiration 
of the initial term, temporarily abandon the 
oil or gas discovered during the initial term 
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for the purpose of further exploration, at a 

greater depth and with the intent to return.’’ 

| 

Denver Producing & Refining Co. vs. Campbell 
et al. (Oklahoma), 24 Pac. 383: j 

“Thirty days’ notice of intention to cancel 
oil and gas lease required thereby for nonpay¬ 
ment of rent and advance royalties, is pre¬ 
requisite to action for cancellation, and notice 
expressing present and instant election to can¬ 
cel and demand for release, given nine days 
after earliest possible date on which default 
could be declared under lease, is not suffi¬ 
cient.” 

I 

To like effect, see the following, all holding that! a 
notice is a prerequisite to the act of forfeiture: j 

Papoose Oil Co. vs. Rainey (Okla.), 213 Pac. 

882; I 

Cotner vs. Mundy (Okla), 219 Pac. 321; 

Farmers’ Mut. Oil Leasing Co. vs. Bonne^u 
(Okla.), 237 Pac. 83. 

i 

Strange vs. Hicks, 188 Pac. 350 (Oklahoma): 

I 

“Neither party to this suit is the arbiter as 
to whether due diligence has been exercised to 
operate the lease. Indiana Oil, Gas & Devel¬ 
opment Co. vs. McCrory, 42 Okl. 136,140 Pab. 
610. * * *” 

“Forfeitures are usually harsh and oppres¬ 
sive, and a court of equity will generally re¬ 
fuse to aid in their enforcement. A lessor 
must act diligently after the discovery of his 
right to a forfeiture on account of a breach 
of the contract to operate the lease with due 
diligence. Indiana Oil, Gas & Development 
Co. et al. vs. McCrory, supra.” 


i 

i 
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New Amer. Oil Co. vs. Troyer, 166 Indiana 402 : 

A lessor must give a reasonable time to drill be¬ 
fore cancellation and cannot arbitrarily terminate 
the lease. 

See also Amer. Window Glass Co. vs. Indiana etc., 
37 Ind. App. 439. 

Lieber vs. Ouachita Natural Gas & Oil Co., 95 
Southern 542 (Louisiana): 


“ * # * From the time of the comple¬ 

tion of the well, even before any gas was sold 
or used off the premises, plaintiff, in effect, 
repudiated the contract by refusing to accept 
the tender of payment that was made for the 
first quarter, and repudiated it by his expres¬ 
sions showing dissatisfaction with the con¬ 
tract as his reason for refusing payment. He 
has since consistently adhered to that posi¬ 
tion. Under such circumstances, with a pros¬ 
pective suit to annul that instrument hanging 
over defendant, plaintiff could not expect the 
former to make further expenditures to de¬ 
velop either tract, until, at least, a settlement 
of their difference could be effected. The sit¬ 
uation was brought about by plaintiff's own 
attitude and fault, and he cannot be permitted 
to escape, to the injury of defendant, the con¬ 
sequences thereof; nor is the situation 
changed by the fact that during that time de¬ 
fendant used and sold gas produced from the 
well that was drilled. The fact that he did so 
use the gas and oil produced did not require 
him to make further expenditures to develop 
the property, at least until a settlement of the 
serious differences mentioned had been ef¬ 
fected, and it became an ascertained fact that 
he could proceed safely.” 
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Manhattan Co. vs. Carrell, 164 Ind. 526: 

What is paying production is to be determined by 
the operator when acting in good faith. 

One well by itself may not make a producing lease 
but the right exists to drill others and a string of 
them will be more than paying if one alone is not. 

Pine vs. Webster, 118 Okla. 12-14 held, following 
Gypsy Oil Co. vs. Marsh, decided March 16, 1926, 
held that: 

4 4 If the well pays a profit, even small, over 
operating expenses, it produces in paying 
quantities, though it may never repay its cost, 
and the operation as a whole may prove Un¬ 
profitable.” 

Gypsy Oil Co. vs. Marsh, 121 Okla., 135: 

In this case there was squarely involved the ques¬ 
tion what does the phrase 44 as long thereafter as oil 
or gas is produced in paying quantities means. ” 
There was a small production and the court s4id 
there were no equities on either side to call for the 
protecting arm of the court. 

It held (p. 140): j 

44 It has been generally held that ‘paying 
quantities,’ when used in this connection, 
means paying quantities to the lessee. If a 
well pays a profit, even small, over operating 
expenses, it produces in paying quantities, 
though it may never repay its costs, and the 
enterprise as a whole may prove unprofitable. 
Ordinarily the phrase is to be construed with 
reference to the operator, and by his judg¬ 
ment, when exercised in good faith.” 

i 

i 

Scott vs. Price, 123 Okla. 172. In this case Scott 
had a lease, sunk a well which produced a heavy 


i 
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product somewhat like asphalt that would not and 
could not be run through a pipe line. It had useful¬ 
ness for painting. Lessee spent some money try¬ 
ing to make it a paying proposition but after nearly 
four years it was in an experimental stage. 

As to abandonment, citing with approval Thorn¬ 
ton on Oil and Gas, 30 Ed. Sec. 155, held: 

“To constitute abandonment in respect to 
property, there must be a concurrence of the 
intention to abandon, and an actual relin¬ 
quishment of the property, so that it may be 
appropriated by the next comer in determin¬ 
ing whether one has abandoned his property 
rights, the intention is the first and para¬ 
mount object of inquiry; for there can be no 
abandonment without the intention to aban¬ 
don.”—Held no abandonment. 

See also Oldfield vs. Gypsy Co., 123 Okla. 293; 
Worrell vs. Parsons, 133 Okla. 61. 

The mere temporary shutdown of a producing 
well for a short period of time does not constitute 
an abandonment of the well when it is shown that the 
well was producing both at the time of the shutdown 
and when it was again opened up about 5 months 
later. 

The law recognizes a distinction between the 
abandonment of operations under an oil lease and 
an intention to abandon or surrender the lease itself 
—Parish Ford Oil Co. vs. Bridgewater Gas Co., 51 
W. Va. 583. 

Herbert vs. Graham (Calif.), 237 Pac. 58: 

“Given the most favorable interpretation 
for plaintiff, we are of the opinion that the 
evidence falls entirely to show any abandon- 
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ment, but, on the contrary, it at most shoves a 
mere disuse or nonuser of the grant for the 
period of 6 or 7 months. Aside from this, the 
evidence also affirmatively shows that no no¬ 
tice of termination of the lease was ever 
given. If a lessor desires to declare a for¬ 
feiture on the ground that the land has hot 
been fully developed, he must give notice; of 
such intention, and a reasonable time must 
be given for the development.” j 

4 4 Nor is there any merit in the contention 
that the evidence shows that the defendants 
abandoned the property and vacated the sa^ne 
upon receiving plaintiff’s complaint as to the 
progress of the work. Mr. Okell, to whom the 
notice to resume work was given, seldom 
visited the property. His absence signified 
no intention of abandoning the same. He l^ft 
his machinerv on the ground and his crew in 
charge, with directions to have the tools re¬ 
paired so that operations might be resumed. 
We have already referred to the fact that the 
evidence shows that two wells had been 
started; that the first was abandoned, and the 
second had caved, in consequence of whi^h 
work was suspended, and the machinery was 
left upon the property with a man in charge. 
These acts rebut any inference that the as¬ 
signees of the lease had abandoned the prem¬ 
ises. Nonuser alone, without any intention to 
abandon, does not constitute an abandon¬ 
ment. ’ ’ j 

Craig vs. Cosgrove (Penna.), 221 Atl. 407: I 

“A forfeiture clause, in an oil and gas 
lease, for non-payment of rent, or for failure 
to fulfill a covenant for drilling wells, is for 
lessor’s benefit, and is enforceable only at his 
option and is not self-enforcing.” | 

i 

i 

i 

i 
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As to the special reliefs awarded. 

The discretion of the Secretary under the lease 
does not include the right to refuse a division order 
to market the oil with an approved pipe line com¬ 
pany; such refusal is arbitrary; it does not include 
discretion to refuse permission to deepen on the 
ground petitioner lias not a valid lease and there is 
no claim of discretionary refusal to deepen on the 
ground that to deepen might injure the well; it does 
not include discretion to give any location whatever 
for new wells (discretion merely exists as to an un¬ 
suitable location, one that might endanger others, 
etc., as to which there is no claim by defendant; it 
does not include discretion to refuse assignment to 
an admittedly responsible assignee. 

The one and only alleged discretion is a claim the 
Secretary can first recognize unlawful parties and 
refuse to recognize petitioner and then after he has 
precluded petitioner for years from operating then 
when the courts have ruled in petitioner’s favor as¬ 
sert an arbitrary socalled discretion to flout the law 
and terminate a lease for non-production when de¬ 
fendant has prevented production. 

Thornton on Oil & Gas (4th ed.) page 128, sec. 49, 
savs: 

mr 

An oil and gas lease “gives the lessee or grantee 
the right to enter on the premises at any time to 
drill wells, and a right of way to and from the 'wells, 
the right to lay pipe lines to carry off the gas and 
oil.” 

Thornton, Sec. 55c (p. 151), says: 

“The lessee’s right to enter and develop, 
the right to reduce the oil and gas to posses¬ 
sion, and dispose of them vests upon the 
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execution (which includes delivery) of the 
written lease. This right is exclusive.’ ’ 

The lease gives the right to occupy and use tl^e 
land to prospect for and remove the oil and gas . 
Priddy vs. Thompson, 204 Fed. 955. The lessees 
have the exclusive right to mine for and sell the oil 
and gas, subject to the lessors’ royalty. 

Campbell vs. Smith, 180 Ind. 159. j 

Strother vs. Mangham, 138 La. 437. 

Fairbanks vs. Warrum, 104 N. E. 983,1141. 

i 

Sec. 22. If the lease of oil or mining land contain 
a covenant prohibiting an assignment without the 
consent of the lessor, such consent cannot be unrea¬ 
sonably refused, or refused to a person of responsi¬ 
bility and respectability. The lessor may reasonably 
refuse to give his consent to an assignment to a cor¬ 
poration which does not take it with the intention t^) 
operate the land, for such corporation is not a per¬ 
son of responsibility and respectability within thje 
meaning of the covenant in the lease, and that, too, 
even though there be no covenant to operate worlds 
already on the lease. If the lease contains a cove¬ 
nant against an assignment (Note: In the instant 
case there is a covenant for assignment), yet the les¬ 
sor so recognizes the lessee that he is thereby ih- 
duced to change his position, to his prejudice, the 
lessor is estopped to deny consent to the assignment, 
Heller vs. Dailey, 28 Ind. App. 555; Steele vs. Amer. 
Oil Co., 92 S. E. 410; Warner vs. Cochrane, 63 0 . 
C. A. 207; Humble Oil Co. vs. Strauss, 243 S. W. 
528. 

Sec. 868 a. (p. 1633) title “Lessor’s remedy whep 
lease is abandoned” says: 


i 

i 
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“When the contract has been rescinded and 
abandoned by the lessees, the lessors have 
three remedies—a court of equity to cancel 
and recover incidental damages, an action at 
law for damages, or suit to recover posses¬ 
sion.’ ’ 

And, quoting (p. 1633 notes) White on Mines & 
Mining, sec. 425, and Miller vs. Mauney, 234 S. W. 
498: 


4 4 If the appellees by their conduct in insti¬ 
tuting law suits, or in any other manner, put 
obstacles in the way of appellants which 
caused them to fail to perform their cove¬ 
nants, then the appellees would be estopped 
from setting up an abandonment or forfeit¬ 
ure bv the appellants, ’ ’ Paine vs. Griffiths, 86 
Fed. 452 (30 C. C. A. 182). 

Counsel will not notice the meretricious sugges¬ 
tions and insinuations in appellant’s brief. They 
should form no part of a brief on behalf of the 
United States. The suggestion that it was the dis¬ 
covery of a large well on the adjoining lease that 
stirred appellee to activity is sufficiently answered 
by the uncontrovertible fact appellee’s appeal was 
in the Oklahoma Supreme Court at that time. It is 
the Continental Oil Company’s attempted repudia¬ 
tion of a contract after years of draining the lease 
and its contempt of court to which counsel should 
advert if any attempt to prejudice determination of 
a question of pure law were permissible, as it is not. 
In Daly vs. Long, 290 Fed. 188, the court, answering 
an argument similar to the meretricious suggestions 
in appellant’s brief, said: 
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“It is suggested in the brief that the dis¬ 
covery of ore in or near these claims under¬ 
lies the present desire of the appellee to 
perform his part of the contract; but perhaps 
the same consideration underlies the desite 
of the appellant to end it.” 


In conclusion, the record shows clearly complete 
notice and knowledge of every step of the litigation 
by appellant though not a formal party thereto, ai^d 
that appellant never at any time undertook asser¬ 
tion of rights which there vras a right and duty to 
present to the court. Clearly as the Secretary hajs 
no power of ending the lease but only to resort to 
the courts, he is now bound to respect the ultimate 
judicial conclusion of this case, Robbins vs. Chicago, 
4 Wall. 657. He has no right to stand by while the 
litigation was in progress, never call upon appelle^ 
to develop or permit possession to appellee whefl 
first one court and then another ruled in favor of 
appellee, gives no notice of any kind to appellee but 
only to its adversaries, and then, after the highest 
courts have spoken finally refuse to be bound by thb 
decisions on the ground he had not formally apj- 
peared in the case, was not bound thereby as re$ 
adjudicata and was at liberty to flout the judicial 
findings and continue his illegal eviction of appellee. 
Such is not justice and neither is it to the advantage 
of the Osage tribe. 


Respectfully submitted, 

Charles H. Merillat, 
Attorney for Appellees. 
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Kay Lyman Wilbur, Secretary of the InteriorJ 

Appellant , 

v . | 

Osage Oil and Refining Company, a Corporation, j 

Appellee. j 


BRIEF OF THE CONTINENTAL OIL COMPANY! 

AS AMICUS CURIAE. 

! 

i 

The Continental Oil Company had contracted with; 
Mamie Axelrod for the purchase of a one-half interest; 
in the oil and gas lease involved in this suit. The title! 
of Mamie Axelrod to the lease was found to be void by j 
the Supreme Court of Oklahoma and the Osage Oil & 
Refining Company, the original owner of the lease, was j 
therefore entitled to its possession. The Continental 
Oil Company was never in possession of the lease. A 
suit was brought in the United States District Court j 
for the Northern District of Oklahoma by the Osage Oil i 
& Refining Company to quiet its title to the lease. The j 
Continental Oil Company was made party defendant, j 
In that suit the District Court found that under the j 
pleadings an offer had been made by the Continental | 


j 


i 
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Oil Company to accept the lease from the Osage Oil & 
Refining Company on the same terms and conditions 
set out in its contract with Mamie Axelrod. A decree 
was entered in that suit on April 29, 1927, in favor of 
the Osage Oil & Refining Company. One of the pro¬ 
visions of that decree w r as as follows (R. 24) : 

“Should the defendant, the Continental Oil 
Company, appeal from this decree and refuse to 
accept the said assignments and refuse to ask for 
the approval thereof by the Secretary of the Inter¬ 
ior and refuse possession of said leasehold estate, 
then, in that event, the plaintiff shall remain in 
possession of the said property and shall operate 
the same for and on behalf of the defendant, the 
Continental Oil Company, and upon an affirmance 
of this decree that this court shall then adjust the 
account of the plaintiff for operating expenses as 
between it and the said defendant, the Continental 
Oil Company.” 

i 

The Continental Oil Company appealed but did not 
give supersedeas bond. That decree was affirmed by the 
Circuit Court of Appeals on November 8, 1928 (29 
Fed. (2d) 712). 

In the mean time, however, the Superintendent of the 
Osage Indian Agency found that the lease had expired 
October 31, 1928, on account of failure to produce oil 
in paying quantities (R. 26). The Osage Oil & Refining 
Company did not comply with the provisions of the 
decree and did not operate the lease. 

When the Osage Oil & Refining Company tendered an 
assignment of the lease to the Continental Oil Company, 
in January, 1929, the Continental Oil Company refused 
to accept it on the ground that the Osage Oil & Refining 
Company had no lease to assign, it having expired by its 
own terms and was not in good standing with the Osage 









I 

I 

i 


Indian Agency and the Secretary of the Interior, ds 
provided in the decree of April 29, 1927 (R. 24). The 
Continental Oil Company also insisted that it was en¬ 
titled to the return of the $50,000.00 deposited with the 
clerk of the court. The real controversy involved in 
this suit is as to whether the Continental Oil Company 
or the Osage Oil & Refining Company is entitled to the 
$50,000.00. ; 

The question as to whether the lease is in good standf 
ing with the Osage Indian Agency and the Secretary of 
the Interior is one of fact. It can not be changed by an 
order of any court. It was and it is the sole province of 
these officials to say whether the lease is in “good 
standing.” It was not in good standing with the Osage 
Indian Agency on December 22, 1928 (R. 26), and iti 
was not in good standing with the Secretary of th^ 
Interior on February 26, 1930, when he refused toj 
approve the assignment for the reason that the lease 
had expired by limitation (R. 44). 

I 

APPELLEE WAS NOT PREVENTED FROM; 
OPERATING THE LEASE. 

i 

j 

Counsel for appellees, in his brief, refers a number of I 
times to what he terms an “illegal eviction of appellee”! 
and ouster from the lease and states (page 24) that! 
Mr. Justice Bailey in his decision had sustained ap¬ 
pellee’s contention that the Appellant denied possession j 
of the lease and opportunity for development. Atten¬ 
tion is invited to the fact that subsequent to Justice j 
Bailey’s decision, appellant made the following allega- j 
tion in his amended answer: 

“That the Secretary of the Interior and his j 
subordinates and the Osage Indian Tribe in no way j 
interfered with or prevented plaintiff from exer- j 
cising any right of entry which it may at any time j 

i 

i 

i 
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have possessed. That plaintiff failed to take 
possession of said land and operate same as di¬ 
rected by said decree of April 29, 1927. That no 
oil was produced from said land from April, 1927, 
until about June, 1929.” 

By filing the demurrer to (he above allegation (R. 75), 
appellee admitted the same and can not now contend, 
as he does in his brief, that appellee was prevented from 
taking possession of the premises and operating the 
same. 

Appellee in his brief (page 13), also states that the 
highest Federal Court having jurisdiction held that the 
decree of April 29, 1927, did not require the Osage Oil 

Refining Company to operate the lease, citing 29 
Fed. (2d) and 34 Fed. (2d). The decree of April 29, 
1927, was affirmed without any modification in the 
first of the above cases and the second case was not an 
appeal from that decree and of course the court did not 
attempt to modify it. 

Appellee, in his brief (p. 23), states that: 

“The Continental, through its Washington 
counsel (p. 17), then appeared and in violation of 
the orders of the U. S. District Court and the 
Circuit Courts of Appeal opposed approval of the 
assignment on the ground the lease had expired, 
which question the courts had passed on, holding 
the lease still in force and effect.” 

On October 11, 1929, Judge F. E. Kennamer, of the 
District Court for the Northern District of Oklahoma, 
made an order that the Continental Oil Company exe¬ 
cute an acceptance of assignment from the Osage Oil 
and Refining Company in such form as was required by 
the regulations of the Secretary of the Interior. The 
Continental was also ordered to report to the court the 




5 


action taken by the Secretary on said assignment. The 
order further provided: 

“It is further ordered that the acceptance and 
the submission of such assignments by the ContiH 
nental Oil Company for the above departmental! 
action and the subsequent action thereon by the; 
Secretary of the Interior, is without prejudice to the 
right of the Continental Oil Company to present! 
its application to file supplemental bill and to\ 
assert all matters pertaining to the alleged invalidity\ 
of such Osage leases ” (Italics ours.) (See Ap-| 
pendix “B.”) 

The order being without prejudice to the right of the; 
Continental to present its application to file a supple-j 
mental bill, and “to assert all matters pertaining to thej 
alleged invalidity of such Osage lease,” the Continental! 
through Washington counsel did not violate said order! 
in urging before the Secretary that the lease had expired! 
by its own terms. The order of the court did not require! 
the Continental to keep silent and permit the Secretary j 
to approve an assignment to it of a non-existent lease j 
which had expired by its own terms. j 

THE LEASE MUST BE IN GOOD STANDING! 
WITH THE OSAGE INDIAN AGENCY AND ] 
THE SECRETARY OF THE INTERIOR BE-j 
FORE THE ASSIGNMENT CAN BE AP-j 
PROVED. | 

The lease could be assigned with the approval of the j 
Secretary of the Interior, and not otherwise. (Sec. 19 | 
of lease, R. 3.) 

Appellant denies in his amended bill of complaintj 
(R. 67) that plaintiffs lease was in good standing at j 
any time after it was abandoned by plaintiff or after i 
production ceased in April, 1922. He also denies that | 


i 
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the Osage Oil & Refining Company was evicted from the 
premises covered by the lease (R. 63). All the above 
allegations are admitted by appellee’s demurrer (R. 75). 
But oil and gas leases change. A lease which is in good 
standing to-day may be in bad standing next month or 
next year. What is the present standing of this lease 
with the Osage Indian Agency and the Secretary of the 
Interior? That is the paramount question. That is 
the controlling fact, for if the lease is in bad standing the 
Secretary can not be compelled by mandamus to ap¬ 
prove the assignment. 

As between an assignee and an assignor, a court 
would have power to compel the assignee to accept an 
assignment, under proper circumstances. The Court 
can not, however, compel the Secretary of the Interior 
to approve an assignment if the Secretary finds that 
the lease has expired. That is a question of fact on 
which the Secretary’s decision is final and which can 
not be reviewed in this action of mandamus to compel 
the Secretary to approve an assignment of a lease 
which he finds has expired. That is certainly evidence 
to support the Secretary’s finding and his decision is 
not an arbitrary one. 

Before the Secretary approves an assignment of a 
lease, he must first ascertain whether the lease actually 
exists or whether it has expired by its own terms and 
also whether it is in good standing. If it has expired by 
its own terms, or is not in good standing there is really 
no lease to be assigned and consequently the Secretary 
is powerless to approve an assignment. To ascertain 
these facts the Continental Oil Company recently re¬ 
quested definite information as to the present condition 
of the lease. The Secretary of the Interior responded to 
the request and the letter and his answer are attached 
as Appendix “A.” to this brief. It establishes the fact 
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that the lease is not now in good standing with either of 
the two officials, and it must be in good standing with 
both before the Secretary can approve an assignment 
of the lease. 

THE PROPERTY IS NOT FREE AND CLEAR 
OF ANY AND ALL LIENS AND ENCUM¬ 
BRANCES WHATSOEVER, AS REQUIRED 
BY THE DECREE. 

i 

The decree provides that the title to the lease must 
be “free and clear of any and all liens and encumbrances 
whatsoever.” The memorandum of William Ash Waid, 
Oil and Gas Inspector, which is attached to the lettet 

of the Secretary of the Interior says: | 

1 

“ Early this year the Dickason-Goodman Lum T 
ber and Supply Company obtained a judgment; 
against the Osage Oil & Refining Company and 
this well amounting to $12,000.00. The sheriff of 
Osage County was appointed receiver in May of 
this year and advised the pumper concerning oil! 
runs.” | 

j 

This was in 1931 and is an event which has happened; 
since the judgment of the trial court. The question is! 
whether it can be considered on this appeal or whether; 
this court is compelled to accept only what is in the! 
record. The leading case on this point is Mills v. Green , j 
159 U. S. 651, 40 L. Ed. 293. It was there held that ; 
when pending an appeal an event occurs which renders j 
it impossible to grant any relief, it will dismiss the I 
appeal and such event when not appearing in the record j 
may be proved by extrinsic evidence. This case was ! 
followed by this court in U. S. v. Georgetown College , j 
28 D. C. Appeals, 87. Tennessee v. Condon , 189 U. S. j 
64,47 L. Ed. 709, The Security Mut. L. Ins. Co. v. Prewitt, j 
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200 U. S. 446, 449, 50 L. Ed. 545, were also cited. This 
court is entitled to all of the facts in order that no 
decision may be entered in the cause which would be 
nugatory. 

THIS COURT SHOULD TAKE JUDICIAL 
NOTICE OF THE STATEMENT OF THE 
SECRETARY OF THE INTERIOR AS TO 
THE PRESENT CONDITION OF THE LEASE. 

The leading case supporting the above proposition is 
that of Heath v. Wallace , 138 U. S. 573, 584, 34 L. Ed. 
1063, 1068. In that case it is said: 

“We think we may take judicial notice of such 
official statements made by the head of one of the 
branches of the Executive Department, especially 
as they relate to the public records under his 
control. * * * It is settled by an unbroken line of 
decisions of this court that the decisions of that 
Department upon matters of fact within its juris¬ 
diction, are, in the absence of fraud or imposition, 
conclusive and binding on the courts of the 
countrv.” 

(Citing cases, among which are Jones v. U. S., 
137 U. S. 202, 221, 34 L. Ed. 691, 699.) 

In Williams v. Suffolk Ins. Co ., 38 U. S. (13 Peters) 
415, 420, 10 L. Ed. 226, 228, it is said: 

“And can there be any doubt that when the 
executive branch of the government, which is 
charged with our foreign relations, shall in its 
correspondence with a foreign nation assume a 
fact in regard to the sovereignty of any island or 
country, it is conclusive on the judicial depart¬ 
ment? And in this view it is not material to 
inquire, nor is it the province of the court to de¬ 
termine, whether the executive be right or wrong. 
It is enough to know that in the exercise of his 
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constitutional functions he has decided the ques¬ 
tion. Having done this under the responsibilities 
which belong to him, it is obligatory on the people 
and the government of the Union. 

I 

Jones v. U. S. Supra , was followed in U. S. v. Snyder, 
44 Fed. (2d) 895, when this court judicially noticed that 
the U. S. Government had recognized the present 
Turkish Government and had recognized and received 
the Turkish Ambassador. 

In Gambino v. U. S., 275 U. S. 310, 315, 72 L. Ejd. 
293, 296, the Supreme Court of the U. S. took judicial 
notice of a memorandum filed by the Governor of New 
York approving the act which repealed a law of that 
State, citing Temple v. U. S., 248 U. S. 121,130,63 L. Eli. 
162, 165, where that court took judicial notice of a re¬ 
port of the Secretary of War. In Republic of China v. 
Merchants’ Fire Assur. Corporation of New York, 30 
Fed. (2d) 278, the 9th Circuit Court of Appeals said; 

“But since the trial below there has been ia 
material change in the situation and of this change 
we must take judicial notice.” 

(Citing Jones v. U. S., supra.) 

The above cases are ample authority for this court tjo 
take judicial notice of the changed situation in this lease 
since the decision of the court below. The letter of thje 
Secretary of the Interior shows that the lease is not noic 
in good standing with the Osage Indian Agency and the 
Secretary of the Interior and that the lease is now in 
possession of the sheriff under a $12,000.00 judgment 
which he is seeking to collect from the oil runs if any 
there be. j 

Certainly this court will not affirm a decree which 
compels the Secretary of the Interior to approve the 

i 

i 
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assignment of a lease that is not now in good standing 
with the Osage Indian Agency and the Secretary of the 
Interior and that is also in the possession of the sheriff 
under a S12,000.00 judgment. 

The judgment of the trial court should be reversed 
with a direction to vacate its judgment and dismiss the 
petition for mandamus. 

Respectfully submitted, 

Chester I. Long, 

Peter Q. Nyce, 

Samuel W. McIntosh, 
Attorneys for Continental Oil Co. 
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APPENDIX “A.” 

September 21, 1931. 

The Honorable, 

The Secretary of the Interior, 

Washington, D. C. 

Dear Sir: 

Under the decree of April 29, 1927, of the United 
States District Court for the Northern District j of 
Oklahoma (see Record, p. 24, No. 5433, of the Court of 
Appeals of the District of Columbia) it was ordered that 
if the Continental Oil Company appealed from that 
decree that the Osage Oil and Refining Company was to 
remain in possession of the oil and gas lease on the 
SW34, Sec. 28-24-8 in Oklahoma and operate the saihe. 

Please give us the following information as to the 
above lease: 

(a) Is the Osage Oil and Refining Company now! in 
possession and operating the lease; 

(b) What is the present physical condition of fhe 
lease; 

(c) Is it now producing oil in paying quantities; j 

(d) Is it free and clear of any and all liens and en¬ 
cumbrances whatsoever; 

(e) Is it now in good standing with the Osage Indian 
Agency and the Secretary of the Interior? 

Very truly yours, 

Long, Chamberlain & Nyce, 
Attorneys for the Continental Oil (t'o. 

CIL.ECR 

i 

i 

i 
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Refer in reply to the following 

Address only the 
Commissioner of Indian Affairs. 

L O&G 
53384-31 

United States 

Department of the Interior 
Office of Indian Affairs 
Washington 

September 25, 1931. 
Messrs. Long, Chamberlain & Nyce, 

Attorneys at Law, 

National Press Building, 

Washington, D. C. 

Gentlemen: 

We are in receipt of your letter of September 21, 1931, 
in which you request certain information regarding the 
oil lease on the SWJ4 of Sec. 28—Twp. 24—R. 8, in 
Osage County, Oklahoma. 

For your information and at your oral request, there 
are enclosed copies of a letter to the Superintendent of 
the Osage Indian Agency from William Ash Waid, oil 
and gas Inspector, dated August 21, 1931, and copies 
of a letter from the Superintendent of the Osage Agency 
to the Assistant Solicitor of this Department, dated 
September 3, 1931. The questions you have asked are 
stated below and answered specifically in the order given 
in your letter as follows: 

“ (a) Is the Osage Oil and Refining Company now in 
possession and operating the lease?” 

Answer. From the lat-est reports received by this 
Department it appears that no reports have been re¬ 
ceived at the Osage Agency for oil run from the lease or 
any royalty payments made on account of oil sold from 
the lease for a number of months; that a pumper or 
care-taker is in charge of the well and equipment for the 
Osage Oil and Refining Company, and that operations 
are at a stand still. It further appears that the Osage 
Oil and Refining Company has had free and unre¬ 
stricted access to and from the lease without any protest 
whatsoever from the Osage Agency. 
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‘ ‘ (b) What is the present physical condition of: the 
lease?” 

Answer. Quoting from the records the following is 
given in answer to this question: “The property is 
gradually disintegrating. 

^ sjc ¥ 3jC ?|c jjc j 

“About a month back (prior to August 1, 1931),! the 
bottom fell out of the water tank. It takes watdr to 
make steam to pump the well. The water is furnished by 
a little gasoline engine at a creek about a mile down! the 
hill. Well, he (the pumper) got along until about two 
weeks back the Hot Shot battery went dead at the little 
gas engine. A new hot shot costs about $2.00 and he 
has no money. He filled the boiler twice with isalt 
water but that does not make good steam and rapidly 
corrodes iron and machinery, so the well is standing 
idle now.” 

“ (c) Is it now producing oil in paying quantities?” 

Answer. From the latest reports we have received 
from the Agency the well does not appear to be produc¬ 
ing oil in paying quantities. 

“(d) Is it free and clear of any and all liens and 
encumbrances whatsoever?” j 

Answer. We have no information regarding any 
liens against the property other than that contained in 
the enclosed reports. 

“(e) Is it now in good standing with the Osage 
Indian Agency and the Secretary of the Interior?” 

Answer. This Department has heretofore refused to 
approve an assignment of the lease upon a finding of the 
fact that the well was not producing oil in paying- 
quantities. 

We trust that the above will give you the information 
desired. 

Sincerely yours, 

C. S. Rhoad$, 
Commissioner. 

APPROVED: SEP 25 1931 
Jos. M. Dixon, 

First Assistant Secretary. 

Inclosure 108594. j 
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Indian Field Service 

Osage Indian Agency, 
Pawhuska, Oklahoma, 

September 3, 1931. 

Hon. O. H. Graves, Assistant Solicitor, 

Through—Commissioner of Indian Affiairs, 
Washington, D. C. 

Dear Mr. Graves: 

As suggested by you, while in your office a short time 
back, I have procured and am enclosing herewith a 
memorandum from Mr. Wm. Ash Waid, Oil and Gas 
Inspector, outlining the present physical condition of 
the SWJ4 Section 28-24-8, on which the Osage Oil and 
Refining Company claims the leasehold by reason of 
having discovered oil in paying quantities and continued 
operation of the property. 

Report covering production of 35 barrels of oil, all 
of wffiich is purported to have been used for fuel pur¬ 
poses, was filed by a representative of the Osage Oil 
and Refining Company for the month of January, 1931, 
but the pipeline Company (Sinclair Oil and Gas Com¬ 
pany), whom it is claimed is running the oil, has not 
filed any reports or paid royalty since the lease w’as 
repossessed by the Osage Company. 

Mr. Whitehead, and his attorney, have charged inter¬ 
ference with their peaceful possession and operation of 
the lease, and refusal to approve division order. This 
statement is untrue, as Whitehead and his representa¬ 
tives have had free and unrestricted access to and from 
the lease, without as much as verbal protest, and as for 
the division order, they have revived one approved by 
this office to the Sinclair Oil and Gas Company about 
the time the well was completed and no obstacles have 
been placed in their way in removal of any oil wffiich 
they might produce. 

It is apparent that statements made by Whitehead 
and his representatives, give the impression that they 
have been grossly mistreated and placed in position 
whereby they have been unable to operate the lease and 
thereby continue it in force, but these charges are 
absolutely without foundation and untrue. 
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If I am able to supply you with any additional facts 
that may assist you in answering any further statement 
involving operation of this property that may be offered, 
please command me. 

Respectfully, 

(Signed) D. E. Murphy, 
Superintendent. 

(9WL-24) ; 


MEMORANDUM j 

Oil & Gas 

Osage Indian Agency, i 

Pawhuska, Oklahoma, 
August 21, 1^31. 

Mr. D. E. Murphy, j 

Supt., Osage Agency. 

Dear Sir: I 

This report refers to the SWJ4 28-24-8, Osage jOil 

and Refining Company, and is simply a follow-up pf a 
large and bulky file covering several years of controversy 
and last referred to in booklet or case No. 5433, Special 
Calendar District of Columbia Court of Appeals, for 
October Term 1931, by Solicitor and Assistant Solicitor 
of Department of the Interior. 

I have visited and inspected the property from tipae 
to time. It is located in what is termed rough woods 
pasture. There is a pumper or caretaker, one John 
Sallee, age 54, living in an old shack near the well. 
There is just the one well, same well that has always 
been there. The Osage Oil and Refining have now been 
in possession some three years and have made no im¬ 
provements to the property. The property is gradually 
disintegrating. 

The pumper was to get $50 per month. His last- 
check was last December. This year, so far, he has had 
no pay. The last oil was shipped or run in May, accord¬ 
ing to the pumper. The oil lessee is deficient and negli¬ 
gent in his monthly reports, always was. This office 
has had no report for the last six months. To-day there 
is in the tank 5-11" of oil, of which 12" in the bottom 
is B. S. The tank holds .45 of a barrel per inch so we 
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have a credit of about 25 barrels oil gross in 90 days— 
this would be equivalent to $4.80 income to the oil 
lessee from 90 days work. At present the oil lease is 
nothing but a liability to all concerned. 

The last letter the pumper received from J. E. White- 
head was postmarked from a railway train in May, 
1931. W hitehead can not be located. I understand 
certain Texas people and officials are looking for 
Whitehead on another matter. Early this year the 
Dickason-Goodmen Lumber and Supply Company 
obtained a judgment against the Osage Oil and Refining 
Company and this well, amounting to $12,000.00. The 
Sheriff of Osage County was appointed receiver in May 
of this year, and advised the pumper concerning oil runs. 

During the last two weeks the pumper has filed a 
lien against the property for back wages and is trying to 
attach the $4.80 worth of accumulated oil in the tank. 
The pumper is certainly a victim of the general financial 
depression. He has no money and no clothes. Plis 
wife’s feet and legs are scratched up with briars. She 
has no shoes. A cross roads store has been carrying him 
for groceries, on the strength of wages he may never get. 
A neighboring farmer has given him some potatoes and 
corn. The pumper told me to-day that $8.40 was 
positively all the cash he had or handled this year and 
he earned it at odd jobs, two bits at a time. 

About a month back the bottom fell out of the water 
tank. It takes water to make steam to pump the well. 
The water is furnished by a little gasoline engine at a 
creek about a mile down the hill. Well, he got along 
until about two weeks back the Hot Shot battery went 
dead at the little gas engine. A new hot shot costs about 
$2.00 and he has no money. He filled the boiler twice 
with salt water but that does not make good steam and 
rapidly corrodes iron and machinery, so the well is 
standing idle now. The pumper said that the best the 
well would ever do was 1 l /z barrels per day, gross. He 
said that the owners told him to say the well made 3 
barrels per day but that he burned of the oil for fuel. 
They wanted to make it appear the well was better 
than it actually was. Pie burned a little oil from a pail 
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but very little. To-day the pumper was making sopie 
sorghum molasses out of cane stocks along a cr^ek 
bottom about a mile south of the well. 

In the past I have said considerable about this well. 
The Osage Oil and Refining Company in their work 
have never been anything but a source of trouble to me. 
This well could not by any wild stretch of the imagina¬ 
tion be considered a paying well. It never was at apy 
time a paying well. The owners are aware of that fact- 
It is not rendering unto the Tribe any perceptible 
royalty or income. There were times in the past when 
this lease could have been sold for a substantial bonps, 
sold to reliable oil operators, if it had been free from 
this “dog in the manger” outfit. An old horse with a 
broken leg is shot to put it out of its misery. So far as 
the best interests of the Osage Tribe are concerned this 
lease has lost all of its financial legs, if it ever had any.; 

Respectfully, 

(Signed) Wm. Ash Waid, j 
Oil and Gas Inspector.; 

(9WL-24) 
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APPENDIX “B.” 

In The United States District Court for the 
Northern District of Oklahoma. 


Osage Oil and Defining Company, 
a Corporation, Complainant , 
v. 

Mamie Axelrod, Continental Oil 
Company, et al., Defendants. 


EQUITY 
No. 222. 


ORDER. 

Now on this 11th day of October, 1929, the above 
entitled cause coming on for further hearing upon the 
following pleadings heretofore filed herein, to-wit: 
affidavit or motion of plaintiff for enforcement of decree 
of April 29th, 1927; application of defendant, Conti¬ 
nental Oil Company, for leave to file supplemental 
bill; and motion of the plaintiff to defer consideration 
of application to file supplemental bill, and the Court 
heard and considered the statements of counsel and 
the evidence and examined the pleadings presented. 

IT IS NOW ORDERED that the Continental Oil 
Company, a Delaware Corporation, a defendant herein 
in lieu of the Continental Oil Company, a Maine Cor¬ 
poration, an original defendant, be and it is hereby 
directed to execute acceptance of assignments from the 
Osage Oil & Refining Company conveying to the 
Continental Oil Company an undivided one-half inter¬ 
est in and to the Osage Oil lease dated July 22d, 1918, 
covering the 

Southwest Quarter (SWJ^) of Section Twenty- 
eight (28), Township Twenty-four (24) North, 
Range Eight (8) East, Osage County, Oklahoma, 

and to execute all such other instruments in the form 
as may be required by the.regulations of the Secretary 
of the Interior in connection with the filing of assign¬ 
ments of Osage oil mining leases, and it is directed to 
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submit such instruments for departmental considera¬ 
tion within fifteen days after such Osage assignments 
are delivered by the plaintiff to the Continental Oil 
Company, and thereafter to report to this Court the 
action on said assignments taken by the Secretary ! of 
the Interior. 

IT IS FURTHER ORDERED that the acceptance 
and the submission of such assignments by the Conti¬ 
nental Oil Company for the above departmental action 
and the subsequent action thereon by the Secretary 
of the Interior, is without prejudice to the right of the 
Continental Oil Company to present its application 
to file supplemental bill and to assert all matters 
pertaining to the alleged invalidity of such Osage leate. 

IT IS FURTHER ORDERED that all the other 
matters presented by the pleadings of the respective 
parties are hereby reserved for further hearing arid 
determination until the report of the Secretary of the 
Interior is filed in this cause as to his action upon the 
approval of the assignments to be presented. 

This order is without prejudice to the rights of the 
parties as they now exist and reserving their determina¬ 
tion for future consideration. 

F. E. Kennamer, 

Judgb. 

Attest: 

A true copy 

H. P. Warfield, Clerk 

By Ben Murdock, Deputy. 

Filed 

Oct. 11, 1929 

H. P. Warfield, m. e. 

Clerk, U. S. District Court. 
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IN THE 


Court of Appeals of the District of Colombia 


No. 5433. 


RAY LYMAN WILBUR, SECRETARY OF THE 
INTERIOR, APPELLANT, 

vs. 

OSAGE OIL & REFINING COMPANY, I 

APPELLEE. 


SUPPLEMENTAL BRIEF OF APPELLEE IN 
REPLY TO BRIEF OF CONTINENTAL 
OIL COMPANY. 


I 

In its brief the Continental Oil Company states 
that the determination of the question whether the 
appellee’s lease is in good standing is one of fact,| 
that it cannot be changed by an order of any court,; 
and that it is the sole province of the Secretary ofj 
the Interior to say whether the lease is in “ goods 
standing. ’ ’ 

We respectfully submit that the Secretary of the: 
Interior like any and all officials of the United; 
States is subject to the law as judicially expounded;; 
that the sole question in this case is whether under! 
the law appellee’s lease is still in force and effect; 
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and subsisting or has expired. If under the cir¬ 
cumstances it has not expired, it necessarily is in 
“good standing.” The pleadings admit appellee 
and the Continental are in good standing. 

If the law gives the Secretary no power to deter¬ 
mine the question of expiration of a lease which 
has the status of a vested interest ('vide Mosgrove 
vs. Harper, Jennings vs. Wood and U. S. vs. Brown, 
cited in appellee’s brief), assumption of that power 
is usurpation and the courts can control him, and 
the Eighth and Tenth Circuits show how they would 
decide. 

If by reason of the terms of the lease once there 
is paying production neither the Osage tribe as 
lessor nor its statutory representative, the Secre¬ 
tary, nor even the courts can avoid the lease in the 
absence of notice to and demand on the lessee that 
it develop the lease, then the lease has not expired 
but is in force and effect, for the pleadings concede 
the fact that there never has been such notice and 
demand, and the question is one of law. If the Sec¬ 
retary’s determination is either arbitrary or under 

•* V 

the law unlawful by reason of the circumstance that 
the Secretary was a party to putting appellee out 
of the leasfe and putting Axelrod into the lease as 
legal title owner and possessor and operator and 
so continuing them and thereafter never to this day 
permitting appellee to operate so that the Sec¬ 
retary cannot complain of nondevelopment and pro¬ 
duction, then the lease has never expired and nec¬ 
essarily is in force and effect and consequently can¬ 
not be in law in other than good standing. Under 

anv of these conditions the courts are the final ar- 

% 

biters and not the Secretary. 



Each mandamus case must stand on its own fads 
and the applicable statutes and decisions. 

The Supreme Court in Interstate Com. Com. vs. 
L. & N. said of all tribunals that their adminis¬ 
trative orders cannot stand 44 if the finding was con¬ 
trary to the indisputable character of the evidence 
or if the facts found do not, as a matter of lavr, 
support the order made.” In such cases the orders 
are necessarily and essentially arbitrary. 

In the instant case the petition alleges (p. 10) that 
in 1925 and 1926 the Secretary decided the lease 
then to be subsisting and that after Axelrod and the 
Continental were placed in record ownership 44 ni> 
demand was made on petitioner to resume posses^ 
sion or operation of the lease nor was suggestion 
made that petitioner would be permitted to enter 
into possession or resume operations.” The answef 
(p. 66) expressly admits this to be true. 

What is the law then on this point? The Secre[ 
tary’s decision says (p. 44): 4 4 The question to be 
considered is whether the lease has expired by limii 
tation. We think it has.” He holds (p. 47) that 
“the lease automatically expired by limitation,” and 
thus gives his answer to the question, but not th4 
answer the law under settled authorities gives. 

On page 38 of its brief appellee said: 44 Appel4 
lant’s entire view of the cause is erroneous as mad 

i 

ter of law * * * A lease cannot be avoided after } 
production for failure to maintain production ex4 
cept lessor serves notice on lessee to develop and 
affords opportunity.” 

Counsel has examined each and every case cite<3 
in either the Secretary’s decision or in appellant’sj 
brief and each and every case is a case wherein there! 
never had been production and hence the lease was 


i 
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held to have expired automatically. These cases 
are Gillespie vs. Bobo, 271 Fed. 641; Brown vs. 
Fowler, 63 N. E. 76; Union Oil & Gas Co. vs. Ad¬ 
kins, 278 Fed. 854; McDaniel vs. Hager-Stevenson 
Oil Co., 243 Pac. 582; Baldwin vs. Blue Stem Oil 
Co., 189 Pac. 920; Shellar vs. Shivers, 33 Atl. 95; 
Chaney vs. Ohio Oil Co., 69 N. E. 477, wherein the 
court said if no oil found within the year named 
in the lease the term if enlarged must be the result 
of paying production in paying quantities within 
the year; Hazel G. Oil & G. Co. vs. Collier, 110 S. W. 
343, and Foster vs. Elk Fork Oil & Gas Co., 90 Fed. 
178. In this last ease the court put the law so suc¬ 
cinctly that counsel here quote it: 

“A lease of a right to mine for oil stands 
on different ground. The title is inchoate and 
for purposes of exploration only until oil is 
found. If it is not found no estate vests in 
the lessee and his title, whatever it is, ends 
* * * If oil is found then the right to pro¬ 
duce becomes a vested right and the lessee 
will be protected in exercising it in accord¬ 
ance with the terms and conditions of the 
contract.” 

What the conditions of the contract are in a case 
where there has once been paying production and 
the lessee does not voluntarily surrender his lease 
but right thereto is a matter of controversy between 
lessor and lessee is that notice and demand to de¬ 
velop and opportunity to develop are essential prec¬ 
edent requirements before the lessor will be allowed 
by the courts to obtain termination of the lease. 
The authorities are so clearly shown in appellee’s 
brief, pages 41 to 46, that further citations are 
unnecessary. 
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This being the law, of course, it is immaterial th^t 
there was litigation between rival lessees as to whjo 
was entitled, as sought to be claimed by the Secre¬ 
tary (p. 48). As the Secretary and the Osage trit^e 
had full knowledge, stood by, were parties who un¬ 
lawfully put Axelrod and the Continental in and 
have to this day kept appellee, the lawful lessee, out 
and prevented sale of oil, development by appelle^, 
the Secretary cannot be relieved from the necessity 
of notice and demand, but must restore appellee to 
all its rights, including that of assignment to a cob- 
ceded proper assignee, and thereafter call for de¬ 
velopment (vide U. S. vs. W. T. Mason Lumber Co.). 
See also the two Trans. Oil Co. vs. Thomas cases, j 

The only case cited by the Secretary and not men¬ 
tioned above is U. S. vs. Brown, 15 Fed. 2d, 5651 
That case is one of those relied on by appellee. It 
establishes the courts and not the Secretary ha$ 
power to determine the matter of expiration where 
there has once been a producing well. In the instan^ 
case the highest courts with all the facts in issue be* 
fore it have announced their determination (vide 34 
Fed. 2d, 585) so that we do not have here a case 
where mandamus can be refused on the ground o^ 
inequity since the courts if resorted to would upset 
the strict legal right. 

U. S. vs. Brown, 15 Fed., 2d, 565. 

Berryhill, a full-blood Creek, in 1911 made a De-| 
partmental lease which the Secretary of the Interior! 
approved, the lease to run for ten years and as long: 
thereafter as oil or gas was found in paying quanti-! 
ties. In 1912 the lease was assigned to the Mary Oil j 
& Gas Company. By descent Louisa Brown, Berry- j 
hill’s mother, came into ownership of the lease. 
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The Mary Oil & Gas Company drilled three gas 
wells during the ten years, of which two were evi¬ 
dently non-paying producers for they were “soon 
plugged.” One gas well was connected with tlie 
pipe line but quit producing April 1, 1923, was dis¬ 
connected with the pipe line and an attempt made to 
pull casing and all other materials and the well be¬ 
came a mere hole. (In the instant case appellee’s 
well and machinery was on the lease and taken pos¬ 
session of by Axelrod as the pleadings admit.) 

The lease required payment of $300 a year royalty 
and the Mary Company’s officials without knowledge 
of the condition of the well paid the royalty for the 
period expiring December, 1924. February 10,1924, 
the Mary Company hauled rig timbers and com¬ 
menced to drill a new well. 

Louisa Brown, being dissastisfied, contracted with 
an attorney to obtain cancellation of the lease and 
February 14, 1924, executed a new” lease to her at¬ 
torney for part of the lands. The attorney, one Hud¬ 
son, in accordance with his contract, filed suit in the 
name of Mrs. Brown “seeking a judicial cancella¬ 
tion” of the lease and to quiet title. 

A corporation known as Thompson and Black had 
been investigating the lease and was informed by the 
officials of the department that the record showed 
the lease to the Mary Oil & Gas Company to be in 
good standing as a producing gas lease and that roy¬ 
alty had been paid up to December, 1924, obtaining 
this information February 13, 1924. 

A United States Oil and Gas Inspector about Feb¬ 
ruary 15,1924, examined the lease and reported dis¬ 
connection with the pipe line and that the hole was 
filled with mud and water. 
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Thompson and Black knew and were chargeable 
with notice of the suit filed in the District Court for 
cancellation but being informed the lease was! in 
good standing purchased same from the Mary Oil 

i 

& Gas Company. 

Thompson and Black were required by the Super¬ 
intendent to drill three wells, the Superintendent 
obviously holding that as agent for the full-blood 
Indian he had a right under the lease to call for 
development, as the Superintendent did on Axelrod 
in this case thus making a departmental construc¬ 
tion. 

The court held that there was strong evidence of 
an abandonment by the Mary Oil & Gas Co. but us 
there must be ‘ 4 coincidence of act and intention” 

that the evidence did not establish 4 4 a definite inteh- 

' 

tion to abandon.” 

The court said, however, the evidence conclusively 
established that 4 ‘the lease has expired by reasbn 
of the failure of the lessee or its assignee to comply 
with the obligations imposed by the covenants of the 
lease.” j 

The court said that the Superintendent of the Fi\te 
Tribes could not continue in force a lease which had 
expired by reason of the lessee’s failure (Note: un¬ 
interfered with) as no such power was delegated to 
him. The Secretary was urging that he had the ex¬ 
clusive right to determine in favor of Thompson and 
Black and vras supporting Thompson and Black. 

The court said: “Undoubtedly if the determina¬ 
tion of the existence of a lease was delegated to the 
Secretary of the Interior, his findings as to the factb 
should not be disturbed unless it is shown to be 
fraudulent, or that he acted arbitrarily.” The court 
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said, however, that no such duty by law had been 
delegated to the Secretary of the Interior and, hence, 
that the Secretary could not decide the question of 
expiration and ruled that that was a judicial ques¬ 
tion and decided against Thompson and Black but 
with compensation to Thompson and Black as it was 
innocent of wrong. 

In the instant case the courts with the facts and 
issue made up granted mandamus and held that 
because of the interference by the Secretary in ap¬ 
proving the Axelrod and Continental assignments 
and preventing appellee having legal title or posses¬ 
sion, running and selling oil and developing the 
lease cannot be declared expired by reason of failure 
of appellee to comply with the obligations imposed 
by the covenants of the lease (vide 29 and 34 Fed. 
Second cited). 

The foregoing being the concession of the plead¬ 
ings and the law of oil and gas being that notice, 
demand and opportunity to develop are essentials 
before a lease can be found to have expired where 
once there is paying production, it necessarily fol¬ 
lows the decision below should be affirmed. The case 
falls within Interstate Com. Com. vs. L. & N. and the 
opinions of this court in Ballinger vs. U. S. ex rel 
Frost, Krushnic vs. West, Secretary, 30 Fed. 2d, 
742, and West, Secretary, vs. Ailing, 30 Fed. 2d, 
739, and not the cases relied on by appellant. 

The Kadrie case has been analyzed in appellee’s 
original brief. Tidal Osage Oil, 30 Fed. 2d, 739, 
was a case where as the opinion said there was no 
averment of arbitrary action, the interpretation of 
the contract by the Secretary was a reasonable one, 
and the jurisdiction of interpretation was in the 


I 


Secretary and not in the courts unless plainly error, 
as in Roberts vs. U. S. 176 U. S. 231. Wilbur Vs. 
Minnedoka, 59 W. L. R. 505, was a case where man¬ 
datory injunction sought to compel the Secretary to 
credit certain monies in a certain way under the 
reclamation act and the Secretary making a reason¬ 
able possible construction of the act as applied to the 
facts plaintiff sought in effect to make mandatory 
injunction serve as a writ of error to review the Sec¬ 
retary’s findings. The Nimrod case, 24 Fed. 2nd, 
613, was a case involving the proper construction ^f 
an Indian will and the power of the Secretary to 
grant a rehearing where the statute vested sole juris¬ 
diction in the Secretary to construe the will and io 
administer the Indian estate. Wade vs. Fisher, 39 
App. D. C. 245, was a case of a Creek oil lease re¬ 
quiring a well to be drilled within 12 months or the 
lease shall be null and void and for forfeiture fpr 
nonpayment of royalty and rent when due, and the 
court found 4 4 as to both of these conditions plaintiff 
failed.” The McLendon and other recent oil permit 
withdrawal cases involved the power of the President 
and Secretary over public lands and whether author¬ 
ized to withdraw such lands from prospecting per¬ 
mits, and the withdrawals especially excepted case$ 
where by expenditures and development of product 
tion permittees had acquired 44 vested interests,’!’ 
and clearly distinguishable from such a case as the 
present. 

Independently of the foregoing law confined to oil 
and gas leases appellee is entitled to mandamus as a 
matter of general law applicable to all contracts! 
express or implied, oil, landlord and tenant, building 
and others. 


I 
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The petition alleges (p. 17, par. 25) that the Secre¬ 
tary “ arbitrarily and in plain violation of law and 
of the judicial determination of the highest courts, 
State and Federal, having jurisdiction of the contro¬ 
versy, unlawfully held that petitioner’s lease had 
expired and terminated and for that sole reason and 
no other reason refused to approve the assignment 
and for that sole reason refused approval of a di¬ 
vision order permitting petitioner to run and sell oil 
from the lease and refused the application for a new 
location for a new well and held petitioner’s lease 
should stand of record as a cancelled lease,” adding 
that the action was arbitrary and illegal and taken 
without notice given to appellee to develop or show 
cause whv it should not be cancelled if oil was not 
produced in paying quantities within a reasonable 
time after opportunity afforded to develop. 

The answer states (p. 67) that the Secretary’s de¬ 
cision “clearly shows his official action and needs no 
interpretation,” and at other places claims expira¬ 
tion in 1922 and 1923 prior to 1925 and 1926 when 
the Axelrod and Continental assignments were ap¬ 
proved and if not in 1923 then in October, 1928. As 
the answer admits that Inspector Eagan reported in 
1924 that the well “produced oil through the month 
of August, 1923,” was merely shut down September 
1, 1923, had oil in it July 21, 1924, had produced oil 
in paying quantities up to September 1,1923, and as 
there was as the pleadings admit no other contrary 
evidence adduced at the hearings held in 1929 but 
merely a rehash of what was found in 1925 and as 
the answer admits the decision (p. 19) rendered 
March 19, 1925, that the lease then was “still in full 
force and effect,” it is clear that lawfully the Secre- 
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tary has no basis of fact to warrant going behind 
what was then found. And, as a matter of law, he 
cannot go behind the decision of March 19,1925, vide 
West vs. Standard Oil Co., 278 U. S., and Hartman 
vs. Warren, 22 C. C. A. 30, cited in appellee’s origi¬ 
nal brief. This court was reversed in West is. 
Standard Oil Co. not on the ground it had wrongly 
stated the law to be that one Secretary could not go 
behind his predecessor’s determination of the fact, 
as to the mineral character of the land involved, but 
on the ground that a critical (and rather narrow) 
examination of the record showed that the predeces¬ 
sor Fall’s determination did not pass on the fact of 
mineral or not mineral character of the land but w&s 
based on a legal proposition. 

Coming then to Secretary Dixon’s decision (pp. 
44-50) as to matters after March 19, 1925, Secretary 
Dixon’s decision was that the lease should be held 
to have expired (p. 50), that for this reason the 
assignment should be disapproved and it wras unnec¬ 
essary to consider application for a new well and 
for approval of division orders to run and sell oil. 

What appellee had applied for immediately after 
the Circuit Court of Appeals mandate (p. 11, pair. 
13) came down January 16, 1929, was “to correct 
the records so as to vacate the Axelrod and Conti¬ 
nental assignments, to show petitioner to have an 
oil lease on the herein described premises in good 
standing, to be let into possession, for a division 
order permitting running of oil from the lease, for 
permission to deepen the well on the lease, for ap¬ 
proval of location for drilling a new well, for ain 
order removing Axelrod and her tools, machinery 
and equipment which were on the lease and f6r 


i 
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approval of an assignment which petitioner sub¬ 
mitted (petitioner at that time contending the De¬ 
partment as the court had ordered the Continental 
to accept could approve without the Continental’s 
formal acceptance as the decree constituted a forced 
acceptance in law) of an undivided one-half interest 
in the lease to the Continental Oil Company.” All 
that appellee got out of the application was that on 
April 20, 1929 (Rec. pp. 26-30) it was held that in 
view of the Oklahoma Supreme Court decisions and 
that of Judge Kennamer and that of the Eighth Cir¬ 
cuit the records of the Interior Department and 
the Osage Agency should be corrected so as to show 
rescission of the assignment to Axelrod and of her 
assignment March 30, 1926, to the Continental and 
record title placed in appellee (pp. 29-30). Even 
this as to the Osage Agency was not done, for the 
Osage Indian Superintendent as late as May 22, 
1929, wrote appellee that the lease (p. 33) “has 
been terminated on the records of this office” and 
was refusing to change them because on March 2, 
1929, his office and the Osage attorney had been 
asked by the Commissioner to have a hearing and 
for a report (p. 61) on whether in view of the “fact 
that the Osage Oil & Ref. Co. was dispossessed of 
the lease on account of litigation and assignments 
approved by the department, and thus precluded 
from operating the lease and maintaining produc¬ 
tion the leafee should be held to be still in force 
and effect.” 

Possession even was not granted appellee and as 
the Secretary’s decision shows appellee (on advice 
of counsel) “went into possession May 22, 1929, 
without the sanction of this department or of the 
Superintendent of the Osage Agency” (p. 48), hav- 
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ing then for the first time the “legal title of record’’ 
which the regulations require, but still to this day 
being unable to sell oil, deepen its existing well, 
drill other wells or assign its lease because the reg¬ 
ulations make this cause for heavy fines and lease 
cancellation if done without departmental approval. 
Even its possession is disputed by the Osage Super¬ 
intendent and has aroused the bitter hostility of the 
oil and gas inspector, as shown by the letters of the 
Superintendent (pp. 31-34) undertaking to deny ap¬ 
pellee the right to replace the rig which had burndd 
down soon after Axelrod and the Continental left 
the lease in May, 1927, and to deny appellee the 
right to pump its well (p. 31). As late as October 
11, 1929, the Commissioner (p. 34) was refusing fo 
act on appellee’s request for a division order to sell 
oil (p. 34) notwithstanding the fact that by this time 
the Tenth Circuit (Rec. p. 16) on September 14, 
1929, had mandamused the Continental and Judge 
Kennamer and had held (as is the general oil anjl 
gas law as we have just shown heretofore) because 
of the Department’s interference the lease was in 
force and effect for the reason as stated by thb 
Commissioner that the Osage Superintendent, after 
the Tenth Circuit Court’s opinion, has advised hinji 
the Continental contemplated filing an application 
for permission to file a supplemental bill (later apb 
plied for and denied by Judge Vought). 

It is true that later and after time for certiorari 
to the Supreme Court had expired the Commissioner 
did write a decision, which counsel saw in the files 
of the Department, finding appellee and the Con4 
tinental Oil Company “to be in good standing in 
the Department” and recommending approval of 
the assignment and that then application for a divi^ 
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sion order and a new well location be taken up with 
the Osage Superintendent (Rec. p. 17). This state¬ 
ment is expressly admitted in the amended answer 
(par. 24, p. 68). 

It was not, however, until February 26, 1930, that 
the Secretary would act and he then acted by having 
the Commissioner write a diametrically opposite de¬ 
cision which the Secretary approved (pp. 44-50). 

Notwithstanding this record the decision states 
that the law that one party cannot complain of non¬ 
fulfillment of a contract by the opposite party 
where the complaining party has prevented per¬ 
formance does not apply to the instant case be¬ 
cause the litigation was between appellee and Axel¬ 
rod and the Continental Oil Company and the Sec¬ 
retary was not a formal party to the record, though 
aware of it and having a right to intervene formally 
and though continuing Axelrod and the Continental 
as the record title owners of the lease until April, 
1929, and even still denying appellee all rights ex¬ 
cept the barren paper title. 

It is submitted the decision is plain error of law, 
arbitrary, capricious, a usurpation of power pos¬ 
sessed only by the judiciary as shown and an at¬ 
tempt to uphold ludly nilly the blunder of the De¬ 
partment in approving a void sale to Axelrod and 
refusing to wait on and later to follow the Okla¬ 
homa Supreme Court and the Federal Courts rul¬ 
ings. If ever there was a case where the doctrine 
of Robbins vs. City of Chicago should be followed 
it is this case. 

It is not a question of res judicata or not but of 
estoppel of standing by and knowing everything and 
of having been the cause and the actor in the matter. 
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The Secretary’s decision says (p. 49) that appel¬ 
lee should have acted and gone into possession of 
the lease when the Oklahoma Supreme Court on 
November 9, 1926, rendered its decision. As staffed 
in 29 Federal Second, Axelrod was denying the State 
Supreme Court had jurisdiction of the appeal. To 
have applied to the Department obviously would 
have been futile except on the theory it would have 
repeated its blunder in refusing to wait until the 
jurisdictional question was settled in court. Ap¬ 
pellee did the only thing it could do when it filed 
suit for possession and to quiet title. Appellant 
cannot complain. Appellant knew the whole situ¬ 
ation, that it was of its making in large part ahd 
it was continuing the wrongdoers in legal title, pqs- 
session and rights. Appellee properly proceeded 
in court and that immediately. 

When the Federal District Court did act April 29, 
1927, in appellee’s favor, appellee was informed by 
appellant’s oil inspector (p. 25) it could get no 
rights pending appeal and after appeal and appeal 
the same excuse to wait on more and more litigation 
as the Commissioner’s letter (p. 34) of October 11, 
1929, shows was the attitude of appellant. 

It is submitted the attempt made to overcome, 
without reference to it, the case of U. S', vs. W. T. 
Mason Lumber Co. as attempted at page 49 cah- 
not avail. 


l 

i 

i 
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The Party at Fault Was Appellant, and as the Party 
at Fault the Department Should have Been the 
Actor and Have Notified Appellee It Was Ready 
to Cease Interference Instead of Continuing 
Same. 

Under such circumstances there can be no depart¬ 
mental declaration the lease has expired and in sub¬ 
stance forfeiture even if the law, as it did not, had 
placed the power in the Secretary. The attempt 
to insinuate appellee was influenced only by the' 
$50,000 is unworthy. Appellee’s appeal was pend¬ 
ing in the Oklahoma Supreme Court many months 
before the Continental struck its well and began its 
policy of drainage and repudiation of contract ex¬ 
cept on its own terms. 

Taking up in order other statements made in the 
brief of the Continental Oil Company, at page 1 it 
is said: “The Continental Oil Company was never 
in possession of the lease.” The record uncontro- 
vertibly shows assignment of a half interest in the 
lease from Axelrod to the Continental and it became 
owner of a half interest as it thought when assign¬ 
ment was approved; that Axelrod then was oper¬ 
ating the well of appellee and drilling another well; 
that the Continental was operating and drilling off¬ 
set wells on the adjoining lease; that on approval 
of its assignment the Continental’s superintendent 
went over to the lease here in controversy and took 
charge of it and so continued with Axelrod until 
May, 1927, when Axelrod and the Continental’s su¬ 
perintendent without appellee’s knowledge but with 
knowledge of the Indian Superintendent moved off 
leaving Axelrod’s equipment and the equipment and 
well of appellee all there. 
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This it is submitted prevents the claim the Cohti- 
nental never took possession. 

The brief, page 2, states the Continental appealed 
but did not give supersedeas bond and “that decree 
was affirmed by the Circuit Court of Appeals ion 

November 8. 1928 (29 Fed. [2d] 712). ! 

I 

i 

“In the meantime, however, the Superin¬ 
tendent of the G?age Indian Agency found 
that the lease had expired October 31. 1928, 
on account of failure to produce ore in pay¬ 
ing quantities.’" 

This statement “in the meantime’* is to put) it 
mildlv disingenuous. The record shows that the 
decree was affirmed, as stated, November 8, 1928, 
and the Superintendent so knew. The mandate did 
not come down in due course until January, 1929. 
The record shows (p. 60) that on December 22,1928, 
the Superintendent gave notice to Axelrod and the 
Continental only and dated expiration as October 
31, 1928. to precede the Eighth Circuit Court of 
Appeals’ opinion. Then the Superintendent (p. 60), 
on the Continental’s assurance of further litigation 
by it. “advanced the expiration period of the lease 
to Januarv 31, 1929.*’ 

m> / j 

The Continental brief, pages 2~3, states that when 
in January, 1929, appellee tendered an assignment 
the Continental refused to accept it on the ground 
the appellee had no lease to assign, “it having ex¬ 
pired by its own terms and was not in good standing’ 
with the Osage Indian Agency and the Secretary 
of the Interior as provided in the decree of April 
29,1927.” The brief adds that the real controversy 
“in this suit” is as to whether the Continental or 
the Osage Company is entitled to the $50,000. 


i 


i 
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This statement likewise is disingenuous. The con¬ 
troversy 4 ‘in this suit” is whether appellee’s lease 
has or has not expired and whether the Secretary 
(1) has power to decide as to expiration as to which 
the courts (Mosgrove vs. Harper, Jennings vs. Wood 
and U. S. vs. Brown, cited in appellee’s brief) hold 
he has no such power delegated to him under the 
statute in case of a one e-paying-production lease , 
and in which the Eighth and Tenth Circuit Courts 
with all the facts before them have ruled the lease 
is “valid and subsisting,” and (2) whether the Sec¬ 
retary can declare a lease expired where he holds 
in 1925 and 1926 it is “still in force and effect” and 
from thence On has never called on appellee, as he 
admits, to develop nor permitted production, sale 
of production, and development. 

The assertion as to the $50,000 is the “smoke 
screen” in this case used before the Secretary to 
cause him to reverse the Commissioner of Indian 
Affairs by pleading inequity in appellee, and at¬ 
tempted in this court (appellant’s brief, p. 36, and 
“ amicus curiae ” brief, p. 3) to be used to divert 
this court from the legal question of mandamus. 

The statement that in January, 1929, the lease 
had expired and was not in good standing with the 
Secretary is likewise disingenuous and one the Con¬ 
tinental is estopped to make and is in contempt of 
the 8th and 10th Circuit Court of Appeals in making. 

In January, 1929, the courts in a direct proceeding 
between the parties had adjudged the lease had 
not expired, that it was the duty and obligation of the 
Continental to accept the assignment and hence it 
must in good faith seek its approval. The Secretary 
had not the assignment before him. If the lease had 
not expired it was necessarily in good standing. The 
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pleadings admit the Osage Oil Co. and the Conti¬ 
nental are both in good standing in the departnlent 
and that the only question is whether appellee had a 
valid subsisting lease or not. The statement that;the 
status of the lease “cannot be changed by an order 

j 

of any court. It was and is the sole province of 
these officials to say whether the lease is in good 
standing” is unwarranted by law, as shown imine- * 
diately prior hereto: 1, that the Secretary cannot; de¬ 
termine whether a once-paving lease has expired 
(for that such a lease does not automatically expire 
is legally established); 2, that he cannot put a law¬ 
ful lessee out and an unlawful assignee in and fhen 
stop the lawful lessee’s operations and yet claim 
expiration. 

That the Continental was estopped and in con¬ 
tempt in January, 1929, is clear from the decree of 
Judge Kennamer (quoted in full pp. 21-25). The 
attempt to assert the decree, no supersedeas bond 
being given, required appellee to drill pending ap¬ 
peal and that it lost its lease by expiration for not so 
doing, despite the department’s treating Axelrod 
and the Continental as the owners during the j ap¬ 
peals and giving notice to them and no notice to j ap¬ 
pellee, as the pleadings admit, is concluded as shown 
in appellee’s brief (pp. 18-20, 33-38) by the opinions 
in 29 and 34 Federal Second for the meaning and 
effect of the decree was for those courts. 

The Continental Oil Company in breach of its 
duty as the courts of last resort have found (29 and 
34 Fed. 2d), refused to accept the assignment, and 
as the 10th Circuit Court of Appeals states, was its 
duty to i 1 make an honest effort ’ ’ to obtain the Secre¬ 
tary’s approval thereof. 


; 

i 
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Instead, it and Axelrod appealed to the 8th Cir¬ 
cuit, but gave no supersedeas bond and the Conti¬ 
nental continued draining appellee’s lease with three 
offset wells. After appeal perfected, Axelrod and 
the Continental moved off the lease, to the knowledge 
of the Osage Superintendent, who gave no notice to 
appellee or demand appellee go or might go into 
actual possession, nor demand appellee care for and 
develop the lease. Appellee as matter of fact could 
not develop except at the risk of being held a tres¬ 
passer and liable in damages as such if the Osage 
Company lost on appeal; and the 10th Circuit Court 
of Appeal has held with the square issue raised 
before it by Judge Kennamer and the Continental 
that under the decree it was not called on to go in 
and develop, no supersedeas bond having been given. 

Whether conclusive on this court or not, the Sec¬ 
retary not being a formal party but knowing all 
about every move in the case, the opinion as that of 
the highest coiirt on a matter directly before it, cer¬ 
tainly should be persuasive on this court. And, in 
any event, it tvas notice to the Secretary and called 
on him as the actor with Axelrod and the Continental 
in putting appellee out and continuing Axelrod and 
the Continental as the record title owners (no one 
but a legal record title owner under the regulations 
having any rights) to give notice to appellee and 
demand production and development (see author¬ 
ities cited, pages 38 to 46 of appellee’s brief). Ap¬ 
pellee did not have to become the actor at this stage, 
and morever appellant through his executive officer 
Waid had refused appellee possession until appeal 
was decided (Hoskins affidavit, p. 25 and bill para¬ 
graphs 10 and 11). And appellant continued the 


legal title in Axelrod and was not recognising 
appellee. 

On appeal the 8th Circuit ruled every point in 
appellee’s favor and thereby necessarily required as 
a finality that the Continental should accept the 
assignment and having accepted, 4 ‘make an honest 
effort” to secure approval. 

As to the claim there were liens, the court ruled, 
and it is very apposite to the Continental’s presjent 
attempt by suggestion to relitigate this matter here: 

“It is also contended that the court could 
not decree that the Continental Company 
should take an interest in the Osage leasej as 
the same was incumbered by a mortgage. 
The rule is stated in Maupin on Marketable 
Title to Real Estate (3d Ed.), section 305,! as 
follows: ‘A purchaser cannot be compelled 
to complete his purchase or accept the title 
if there is an incumbrance on the property 
which the vendor cannot or will not remove, 
and WHICH THE PURCHASER CANNOT 
HIMSELF REMOVE BY AN APPLICA¬ 
TION OF THE PURCHASE MONEY.” 
The Osage Company has offered and agreed 
to remove the same and the decree of j:he 
court so requires. There is no specific per¬ 
formance until this is done. This is sufficient. 
Texas Co. vs. Herring, 19 Fed. (2d) 56.” 

i 

Counsel may here state that appellant and its 
bondholders have placed or there are placed all 
claims against appellee before the U. S. District 
Court, Judge Vought sitting; that that court has 
taken full jurisdiction over the appellee; that appel¬ 
lee is still a legal entity under its present corporate 
title as in this cause entitled as such to all rights 
in this court, and that it is for Judge Vought to 


i 


i 
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distribute the $50,000 on deposit and any other 
moneys coming* to appellee under the assignment 
and lease and the discharge of claims prevented 
from discharge bv the Continental’s dilatory tactics 
in hope of wearing appellee out to restore the ap¬ 
pellee to a debt-free status. That is a matter for 
that court and not involved here, which is manda¬ 
mus or not, and the attempt of the “amicus curiae” 
is but another “smoke screen.” 

The Eighth Circuit having spoken and its man¬ 
date down in January, 1929, and the Secretary’s 
part being such as stated, it is disingenuous for the 
“amicus curiae” to say that appellee’s lease had 
expired, that there was nothing to assign and that 
the lease was not in good standing in January, 1929. 

The assignment and controversy had not then 
been presented to the Secretary. The Continental 
in January, 1929, though commanded to accept the 
assignment and in good faith try to get it approved, 
appellee to assist, did not do so. That the lease was 
the lawful lease of appellee had been decided in the 
litigation. And if the courts of the controversy had 
not so spoken and the matter was open res Integra 
the law is that the lease was a valid lease and the 
Secretary compelled and compellable so to recog¬ 
nize until he restored appellee and after that called 
on appellee to develop, when, appellee failing, ap¬ 
pellant could go into court. 

The Continental Is in Contempt. 

It was its duty from date of the Kennamer decree 
in 1927 to accept the assignment. That duty on 
appeal was affirmed by the Eighth Circuit Court of 
Appeals on November 8,1928, and its mandate came 
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down January 16, 1929 (p. 11). Instead of obeying, 
the Continental filed a motion without merit; and 
then in mandamus proceedings after hearing of 

Judge Kennamer and the Continental with the issue 

/ 

raised the Tenth Circuit, mandamused the Conti¬ 
nental through the trial judge, Kennamer, to accept 
the assignment and make an honest effort to have 
the assignment approved. 

That acceptance and honest effort w^as a prece¬ 
dent condition to any right of the Continental to 
apply thereafter for relief. Its counsel in Okla¬ 
homa so recognized and sent the assignment to| the 
Department (p. 17) saying because of the ihan- 
damus it cannot and does not take a position of 
‘‘appearing before your office and opposing ,ap¬ 
proval.’’ 

The so-called “amicus curiae” seeks by a quibble 
to justify wffiat followed by saying Judge Keifna- 
mer’s order w r as without prejudice to the Cqnti- 
nental’s right to file application to file a supple¬ 
mental bill and assert lease invalidity. Judge KLen- 
namer had no powder and w~as attempting none to 
nullify the opinion and judgment of the Tenth Cir¬ 
cuit, and the Continental has no such right. Jupge 
Kennamer was merely preserving the right there¬ 
after to the Continental to get before the court! in 
the court’s discretion—a discretion exercised and 

i 

denied by Judge Vought later. 

What followed, in view r of the course of the Conti¬ 
nental and its Washington counsel, may be here 
stated: 

When the courts had finally spoken, the coiart 
order being appellee should aid in obtaining ap¬ 
proval, the present counsel of appellee brought the 
matter to the attention of Commissioner Burke and 
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at a hearing attended by Attorneys Fellows and 
Long appellee’s counsel urged correction of rec¬ 
ords, approval of assignment and grant of full lease 
recognition and rights. Messrs. Fellows and Long 
stated thev were there only as 4 4 unofficial observers 9 9 

•> m> 

but attempted to inject adverse comments and ap¬ 
pellee objected they could not be heard in view of 
the court’s judgment and certainly not without a 
formal appearance and written objection. Such was 
not forthcoming. Nevertheless it being requested 
counsel notified Mr. Long of each and all the sev¬ 
eral further hearings and he attended as 4 4 unofficial 
observer” as before. 

Counsel has stated thereafter the Continental^ 
counsel secretly attempted adverse action to ap¬ 
pellee before the Commissioner. The proof of that 
is an official letter of the Commissioner printed as 
an appendix hereto and which as a decision this 
court may notice (New York Indian Case, 170 U. S. 
1, and Ches. & D. Canal Co. vs. U. S., 250 U. S. 123). 
Present counsel for appellee state on honor that he 
was not present at the proceedings referred to by 
the Commissioner, had no notice thereof and that 
his first knowledge of the attempt to have the Com¬ 
missioner first hold the lease had expired and this 
failing to delay decision by a rereference to the 
Osage Superintendent was when he received from 
the Commissioner through the mails a copy of the 
appendix-printed letter. 

After the Commissioner had recommended the as¬ 
signment be approved the Continental then for the 
first time openly appeared and in hearing urged dis¬ 
approval of the assignment by the Secretary, 
through Mr. Long. 
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The attempt of the Continental (p. 7) to bripg 
before the court alleged judgments and claims 
against appellee is without merit and not before 
the court. The title to the lease is still of record 
in the department, there is no suggestion of sub¬ 
stitution of parties before the court, and there ea!n 
be none, for what is to be done hereafter is for Judge 
Vought to decide, and appellee is a legal entity hold¬ 
ing the lease with all its matters in Judge Vought ?s 
court. The cause is not moot. The leading ca$e 
of Mills vs. Green, 159 U. S. —, followed by this 
court in U. S. vs. Georgetown College; both were 
cases where the question was moot and where therie 
was no fault. 

Mills vs. Green, 159 U. S. 651, says: j 

i 

^ j t 

“When, pending an appeal, an event oc¬ 
curs without the fault of either party, which 
renders it impossible for the court to grarit 
any relief, it will dismiss the appeal; and suph 
event, when not appearing in the record, may 
be proved by extrinsic evidence.” 

The object was to secure the right to vote arid 
before the appeal came on the day to vote had passed 
and the convention to which delegates were to be 
elected had assembled. 

i 

Here the entire controversy is due to the initial 
and continued “fault” of appellant. It is unknown 
doctrine that in a suit between lessor and lessee 
a third party can intervene and prevent assertipn 
of lessee rights by claiming a judgment was ren¬ 
dered against lessee. A fortiori if the judgmeht 
creditor even has not appeared to intervene arid 
such judgment creditor has a remedy in another 
court which has mandamused the amicus curiae to 
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obtain approval of the lease. The lease and the 
cause is not moot. 

The attempt to manufacture evidence for use in 
this case by counsel for the Continental writing ap¬ 
pellant just before this hearing and then obtaining 

a memorandum from the obviously biased oil in- 

* 

speetor Waid who in 1927 had denied possession 
to appellee after appellee had won in court and then 
having Waid’s memorandum paraphrased by his 
superiors cannot be considered by the court. If 
these papers were certified to by the Department 
they would not be admissible (Prigg vs. Lansburgh, 
5 App. D. C. 36; Robbins vs. Townsend, 20 Pick. 
345; Jones on Evidence, section 541). They are but 
hearsay ex parte and not even under oath. They 
do evidence the desperation of appellee’s opponents. 

If and when appellee is restored to the lease and 
to all rights therein and the assignment approved 
appellee will take care of the lease, and until this 
is done and notice given appellee if not satisfac¬ 
torily performed after opportunity afforded appel¬ 
lant cannot deny appellee its lawful rights. 

Respectfully submitted, 


C. H. Meedulat, 
Attorney for Appellee. 
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APPENDIX. 

| 

Messrs. Long, Chamberlain and Nyce, 

Attorneys at law, 

National Press Bldg., 

Washington, D. C. 

December 28, 1929. 

Gentlemen: 

! 

i 

Reference is made to your personal call on De¬ 
cember 20th in connection with a proposed assign¬ 
ment of an interest in an Osage oil lease from the 
Osage Oil and Refining Company to Continental Oil 
Company and the question of whether the lease has 
expired. 

You stress the point that we should obtain a defi¬ 
nite statement from the Superintendent of the OsUge 
Agency as to whether or not the Osage Oil and Re¬ 
fining Company applied to him or any of his em¬ 
ployees for possession of the premises after the de¬ 
cree of April 29, 1927 was rendered in its favjor. 
We find upon a review of the record that this; is 
quite definitely covered in the transcript of the hear¬ 
ing held at the Osage Agency, June 26, 1929. Tjhe 
following questions by Tribal Attorney Humphreys 
and Superintendent Wright and answers by Mr. 
Whitehead of the Osage Oil and Refining Company 
are quoted from the record of the hearing: 

“Mr. Humpheys: You did succeed in ob¬ 
taining an injunction in the Federal Court. 
When was that, April- 

“Mr. Whitehead: April 29, 1927. j 

‘ 4 Mr. Humphreys: And that judgment was 
appealed from by other parties? 

“Mr. Whitehead: Yes, sir. 

“Mr. Humphreys: No supersedeas bond 
given in that case? 

“Mr. Whitehead: No sir. 

“Mr. Humphreys: What prevented you 
from entering into possession under yqur 
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judgment in that case and taking possession 
of this lease? 

“Mr. Whitehead: The fact that Axelrod 
was in possession at that time, refusing to 
allow it. We wasn’t the sheriff, we hadn’t 
the strong arm of the law in our possession, 
and she was on there, and was bolstered up 
by the Secretary of the Interior, and our divi- 
sion orders were revoked. I went to the Sin¬ 
clair Oil Company and asked them for divi¬ 
sion orders on that property. They declined 
and said they wouldn’t run it until the litiga¬ 
tion was settled. 

“Mr. Humphreys: What I am trying to 
get at is this: when the court for the North¬ 
ern District of Oklahoma rendered judgment 
in your favor, it also, did it not, make an or¬ 
der putting you in possession of this lease. 

“Mr. Whitehead: The order of the court 
directed her to vacate and didn’t order us to 
go in. 

“Mr. Humphreys: They gave you posses¬ 
sion? 

“Mr. Whitehead: If she could have been 
gotten out, I could have taken possession. 

“Mr. Humphreys: W T hen the court ordered 
this woman to vacate and she didn’t super¬ 
sede that judgment, what prevented you from 
going on the lease and taking possession ? 

“Mr. Wliitehead: She was still there. 

“Mr. Humphreys: You mean Mrs. Axel¬ 
rod was on the lease? 

“Mr. Wliitehead: Her equipment was 
there and at that time her man was there, 
and her equipment is still there. 

“Mr. Wright: WTien the court had di¬ 
rected her to vacate and you maintain your 
lease was in existence, did you make applica¬ 
tion to this office to be put in possession of the 
lease you had gotten from this office? 
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“Mr. Whitehead: No. 

“Mr. Wright: That is consistently the pro¬ 
cedure followed by all oil men. If an oil njian 
gets a lease and finds anybody on the place, 
he comes to our office and says “we want pos¬ 
session of that lease.” 

“Mr. WTiitehead: We did not come to this 
office because we knew this office was not rec¬ 
ognizing us. W 7 e understood that the appel¬ 
late courts held that the Secretarv of the 
Interior should not take cognizance of any 
case where the case is pending.” 

i 

With respect to the division order having bpen 
rejected as stated by Mr. Whitehead, the record! of 
the hearing shows the following: 

j 

“Mr. Wright: Did you submit your divi¬ 
sion orders and ask to have them approved? 

“Mr. Whitehead: W T e did have a division 
order approved which was revoked at the tipie 
of the Mamie Axelrod approval. Since that 
time the Department never reinstated our di¬ 
vision order. 

“Mr. Wright: No purchasing company \toll 
run any oil from any lease unless the lessee 
can show oil from that lease, which they do 
by division order. Was the division order 
canceled? 

i 

“Mr. Beaulieu: We didn’t revoke your di¬ 
vision order. 

‘Mr. Wright: I I 

“Mr. Beaulieu: It never was revoked? j 

“Mr. Whitehead: You accepted Mamie 
Axelrod running the oil and let her be paid. 

“Mr. Beaulieu: We didn’t revoke your di¬ 
vision order. 

“Mr. Wright: If you were to go to a pur¬ 
chasing company and ask them to run ypur 
oil, they wouldn’t run your oil until division 
order was approved here and you show that 


i 

i 
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the division order was approved. Did you 
come here and ask to have a division order 
approved, in order that oil might he run ? 

“Mr. Whitehead: We filed a petition here 
when the mandate come down from the 
Eighth Circuit. We filed our division order 
about April 2, 1929, asking that we be placed 
in possession of the lease and Axelrod re¬ 
moved and we be permitted to go on and 
deepen and operate the lease. That is still 
pending.” 

In view of this it would hardly seem necessary to 
refer the matter back to the Superintendent of the 
Osage Agency, for further information on this phase 
of the controversy. 

Sincerely vours, 

w v 7 

_ (Signed) C. J. Rhoads 

12WL-21-2 Commissioner. 

Carbon to 

Mr. C. H. Merillat, Attorney at Law. 





